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Court of Appeals of the District of Columbia. 


No. 4156. 

R. Harris & Company, Inc., Appellant, 

vs. 

Joseph I. Weller. 


a Supreme Court of the District of Columbia. 

Law. No. 67103. 

R. Harris & Company, Inc., Plaintiff, 

vs. 

Joseph I. Weller, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to-wit: 

1 Declaration. 

Filed October 30, 1922. 

In the Supreme Court of the District of Columbia, Holding a Court 

of Law. 

Law. No. 67103. 

R. Harris & Company, Inc., Plaintiff, 

vs. 

Joseph I. Weller, Defendant. 

(1) The plaintiff sues the defendant for that whereas heretofore 
and at all times mentioned herein plaintiff was and is a corporation 
organized under the laws of the District of Columbia and engaged 
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in the retail jewelry business in store rooms known as 400 and 402 
Seventh Street, Northwest, Washington. D. C., said stores being 
situated in the building known as the Jenifer Building; that prior 
to the times mentioned herein the said Jenifer building and the 
land on which the same is situate, (being known as lot 23 in 
Josephine Davis subdivision of lots in square 431, in the city of 
Washington, District of Columbia, as per plat recorded in liber 24, 
folio 80 of the records of the office of the Surveyor of the said dis¬ 
trict), was owned in fee simple by one Josephine Davis under a 
lease dated March 11, 1915, for the term of five years beginning on 
March 1, 1916; that on to wit the 1 St h day of April, 1919, when the 
said lease had approximately two more years to run, plaintiff was 
informed by the said Josephine Davis that the said land and prem¬ 
ises had been sold, and thereafter on to wit April 14, 1919, and again 
on April 22, 1919 and again on May 3, 1919, plaintiff was 

2 informed by the defendant that he, the defendant, had, as 
agent, negotiated the sale of said land and premises, and the 

said defendant informed the plaintiff that the purchaser desired 
the possession of the said premises, including the store rooms oc¬ 
cupied bv the plaintiff, and further, and falsely, incorrectly and with 
the purpose of misleading plaintiff, informed plaintiff that the 
purchaser also became the owner of the said land and premises for 
the purpose of occupying the same, and that the purchaser was 
anxious to cancel the unexpired terms of the plaintiff’s lease, if sat¬ 
isfactory adjustment could be agreed upon; that for many years 
prior to the time the plaintiff conducted its retail jewelry business 
in said store rooms and was well known to the public generally, at 
said location and that therefore, the said location was extremely 
valuable to the plaintiff, which fact the defendant knew and was 
the reason for the untrue and incorrect statements made to the 
plaintiff relative to the occupancy and cancellation of lease, more 
particularly, in view of the fact that the defendant knew that the 
lease on said premises had approximately two years to run, and 
that the plaintiff was desirous of continuing said business at said 
location after the expiration of the said lease; that the plaintiff, 
believing in and relying upon the misleading statements of the de¬ 
fendant aforesaid, solicited of the defendant that he negotiate with 
said purchaser for the sale to the plaintiff of said land and build¬ 
ing, which the defendant agreed to do; that thereafter and for 
some months plaintiff and plaintiff's attorneys and agents had many 
conferences, negotiations and communications with the de- 

3 fendant relative to the purchase by the plaintiff of said 
land and premises and on the 29th day of November, 1919, 

the plaintiff purchased the said land and premises for the sum 
of Four Hundred and Five Thousand ($405,000) Dollars as a re¬ 
sult of said negotiations with, by and through the defendant; that 
as a fee for his services in negotiating the sale of said land and 
premies, the defendant demanded and compelled the plaint iff — 
pay hhn the sum of Ten Thousand ($10,000) Dollars, which sum, 
the plaintiff did pay to the said defendant as a fee or commission for 
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negotiating the purchase of said building; that notwithstanding 
the plaintiff paid the defendant the sum of Ten Thousand ($10,000) 
Dollars, as a fee or commission as demanded, the defendant also 
charged and received from the owner, the seller, a large sum of 
money to wit Ten Thousand ($10,000) Dollars as a fee, compensa¬ 
tion, commission or bonus for his services for effecting the sale of 
said premises to the plaintiff of which fact the plaintiff was in¬ 
formed within the last three months, that the payment to the de¬ 
fendant by the new owner, plaintiff’s grantor, of this sum of money 
or any other sum was without the knowledge or consent of the plain¬ 
tiff; all to the damage to the plaintiff in the sum of Ten Thousand 
($10,000) Dollars. Wherefore, plaintiff brings his suit against de¬ 
fendant and claims the sum of Ten Thousand ($10,000) Dollars, 
with interest from November 29, 1919, besides costs. 

(2) The plaintiff sues the defendant for that whereas heretofore 
and at all times mentioned herein, plaintiff was and is a corporation 
organized under the laws of the District of Columbia and en- 

4 gaged in the retail jewelry business in the store rooms known 
as 400 and 402 Seventh Street, Northwest, Washington. D. 

C., said stores being situated in the building known as the Jenifer 
Building; that prior to the times mentioned herein the said Jenifer 
Building and the land on which the same is situate, being known 
as lot 23 in Josephine Davis subdivision of lots in square 431. in 
the City of Washington, District of Columbia, as per plat recorded 
in liber 24, folio (SO of the records of the office of the Surveyor of 
the said district, was owned in fee simple by one Josephine Davis; 
that plaintiff occupied the said premises as a tenant of the said 
Josephine Davis under a lease dated March 11, 1915 for the term 
of five years beginning on March 1, 1919; that on to wit the l«Sth 
day of April, 1919, when the said lease had approximately two more 
years to run. plaintiff was informed by the said Josephine Davis 
that the said land and premises had been sold, and thereafter on to 
wit April 14, 1919, and again on April 22,1919, and again on May 3. 
1919, plaintiff was informed by the defendant that he, the defend¬ 
ant, had, as agent, negotiated the sale of said land and premise* 
and further falsely, and with intent to mislead plaintiff, advised 
plaintiff that the purchaser desired the possession of said premises, in¬ 
cluding the store rooms occupied by the plaintiff, and that the 
purchaser had bought the said land and premises for his own use 
and occupancy and offered, as agent for the purchaser, to cancel the 
unexpired term of plaintiffs lease, if . ati f cto ( te 
agreed upon; that for many years prior to that time, the plaintiff 
had conducted its retail jewelry business in said store rooms and 
was well known to the public generally, and that therefore, the said 
location was extremely valuable to plaintiff; that inasmuch 

5 ns the said lease on said premises had only approximately 
two years to run and plaintiff was desirous of continuing of 

said business at said location after the expirationlof said lease, all of 
which defendant knew and was the reason for the false, incorrect, 
and misleading statements made to the plaintiff relative to the oc¬ 
cupancy of the premises and cancellation of the lease, more par- 
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ticularlv in view of the fact that defendant knew that the lease on 
said premises had approximately tw r o years to run. and the plaintiff 
was desirous of continuing said business at said location after the 
expiration of said lease; that the plaintiff believing in and relying 
upon the false, incorrect, and misleading statements of the defend¬ 
ant aforesaid, solicited of the defendant that he negotiate with the 
purchaser for the sale to the plaintiff of said building, which the de¬ 
fendant agreed to do; that thereafter, to wit during the month of 
October, 1919, following many conferences, communications, offers, 
counter-offers defendant, falsely represented and stated to plaintiff 
that he had been advised by the purchaser of said property that the 
same could be bought by the plaintiff for the sum of Four Hundred 
and Fifteen Thousand ($415,000) Dollars, and thereupon plaintiff, 
confiding in defendant and relying upon his statements and repre¬ 
sentations, aforesaid, advised defendant that it, plaintiff, would pur¬ 
chase the said land and premises for the sum of Four Hunderd and 
Fifteen Thousand ($415,000) Dollars; that thereupon and there¬ 
after the sale of said land and premises to the plaintiff was consum¬ 
mated on to wit the 29th day of November, 1919, and plaintiff gave 
the sum of Four Hundred and Fifteen Thousand ($415,000) Dol¬ 
lars, including cash and notes to the defendant, all, as the 

6 plaintiff believed, following the many representations of the 
defendant aforesaid, as purchase price for said land and 

premises; that thereafter since July 1, 1922, plaintiff learned and 
therefore avers that the true and correct amount demanded by the 
owner of said land and premises as the purchase price thereof, and 
which amount the owner advised the defendant the premises would 
be sold for to plaintiff, was Four Hundred and Five Thousand 
($405,000) Dollars; that out of the sum of Four Hundred and 
Fifteen Thousand ($415,000) Dollars given by plaintiff as pur¬ 
chase money for the said land and premises, the defendant kept, re¬ 
tained, and converted to his own use. the sum of Ten Thousand 
($10,000) Dollars; that in addition to the sum of $10,000.00 so kept, 
retained, and converted as before described, the defendant received 
and aceepted from the owner of the said land and premises a large 
sum of money, to wit, the sum of $10,000.00 as a reward, fee, com¬ 
pensation, commission or bonus for his services and labor in success¬ 
fully negotiating and consummating the sale of said land and prem¬ 
ises to the plaintiff, which was all without the knowledge or consent of 
plaintiff ; all to the damage to plaintiff of the sum of Ten Thousand 
($10,000) Dollars. Wherefore plaintiff brings its suit against de¬ 
fendant and claims the sum of Ten Thousand ($10,000) Dollars 
with interest from the 29th day of November, 1919, besides costs. 

(3) Plaintiff sues the defendant for that whereas heretofore plain¬ 
tiff was and is a corporation organized under the laws of the District 
of Columbia and doing business in the City of Washington, District 
of Columbia, became and was desirous of purchasing that part 

7 or parcel of real estate in the District of Columbia known as 
lot 23 in Josephine Davis subdivision of lots in square 431 

in the City of Washington, District of Columbia, as per plat recorded 
in liber 24, folio 80 of the records of the office of the Surveyor of 
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said District, said real estate being improved by a six-story brick store 
and office building known as the Jenifer Building, employed the 
defendant as its, the plaintiff's agent, for the purpose of negotiating 
and effecting for it the sale of said land and premises; that in pur¬ 
suance of the said employment of defendant did negotiate and effect 
the sale of said land and premises to the plaintiff and on to wit the 
29th day of November, 1919, the plaintiff bought the said land and 
premises for the sum of Four Hundred and Five Thousand ($405,- 
000) Dollars; that the defendant charged and demanded a large sum 
of money, to wit the sum of Ten Thousand ($10,000) Dollars as 
his fee, commission, charge and compensation for his efforts and 
services and successful consummation of his employment in that 
regard, and the defendant, on to wit the 29th day of November, 1919, 
paid to the defendant the said sum of Ten Thousand ($10,000) 
Dollars as a fee for his efforts and services in that regard; that not¬ 
withstanding the fact that he, the defendant, had been paid by the 
plaintiff the sum of Ten Thousand ($10,000) Dollars for his services 
in negotiating and consummating the sale of the said land and 
premises, he, the defendant, received from and accepted of the prior 
owner of said land and premises a large sum of money, to wit, the 
sum of Ten Thousand ($10,000) Dollars as a fee, charge, compensa¬ 
tion or bonus for negotiating and effecting the sale of said land and 
premises to the plaintiff; that the receipt and acceptance of 
8 said sum of money for the prior owner of said land and 
premises by the defendant as a fee, charge, compensation or 
bonus for his services was without the knowledge or consent of the 
plaintiff, all to the damage of the plaintiff in the sum of Ten Thou¬ 
sand ($10,000) Dollars. Wherefore plaintiff brings its suit against 
the defendant and claims the sum of Ten Thousand ($10,000) Dol¬ 
lars with interest from the 29th day of November, 1919, besides 
costs. 

(4) The plaintiff further sues the defendant for money payable 
by the defendant to the plaintiff for goods sold and delivered by the 
plaintiff to the defendant ; and for work done and material provided 
by the plaintiff for the defendant at his request; and for money lent 
by the plaintiff to the defendant; and for money paid by the plain¬ 
tiff for the defendant at his request ; and for money received by the 
defendant for the use of the plaintiff; and for money found to be 
due from the defendant to the plaintiff on account stated between 
them. And the plaintiff claims Ten Thousand ($10,000) Dollars 
with interest from the 29th day of November, 1919 according to the 
particulars of demand hereto annexed. 

JULIUS I. PEYSER, 

THEODORE D. PEYSER, 
GEORGE E. EDELIN, 

A ltomeys jor PlaIntifj. 
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Particulars of Demand. 

To amount improperly and unlawfully charged plain¬ 
tiff by the defendant for services in negotiating 
sale of that parcel of land in the District of 
0 Columbia known as lot 23 in Josephine Davis 
subdivision of lots in square 431 in the City 
of Washington, District of Columbia, as per plat 
recorded in liber 24, folio 80 of the records of the 
office of the Surveyor of the said District, with im¬ 
provements thereon known as the Jenifer Build¬ 


ing . $10,000.00. 

Affidavit of Merit. 

* * * ★ • ♦ ♦ * 


Julius I. Peyser, being first duly sworn, deposes and says that he 
is the Attorney for R. Harris & Company, the plaintiff in the above 
entitled action and has knowledge of the facts set forth herein; that 
this affidavit is made for and in behalf of the plaintiff; that the 
plaintiff was and is a corporation organized under the laws of the 
District of Columbia and engaged in the retail jewelry business in 
store rooms known as 400-402 Seventh Street, Northwest, said store 
rooms being situated in the building known as the Jenifer Building, 
the said building being an improvement on that parcel of real estate 
in the District of Columbia, known as lot 23 in Josephine Davis 
subdivision of lots in square 431, in the city of Washington, Dis¬ 
trict of Columbia, as per plat recorded in liber 24, folio 80 of the 
records of the office of the Surveyor of the said District; that formerly 
the said land and improvements were occupied by the plaintiff as a 
tenant of the said Josephine Davis under a lease dated March 11, 
1915, for the term of five years, beginning on March 1, 1916, that 
on to wit the 18th day of April, 1919 when the said lease had 
10 approximately two more years to run, plaintiff was informed 
by the said Josephine Davis that the said land and premises 
had been sold, and thereafter on to wit April 14, 1919 and again 
on April 22, 1919 and again on May 3, 1919, plaintiff was informed 
by the defendant that he, the defendant, had, as agent, negotiated the 
said land and premises for the said Josephine Davis and falsely and 
incorrectly stated that the new purchaser desired that plaintiff vacate 
the possession of said store rooms as the new owner had purchased 
same for his own occupancy; that for many years prior to that time 
the plaintifF and plaintiff’s predecessors had conducted its retail 
jewelry business in said store rooms and was well known to the public 
generally, and to prospective purchasers of jewelry at said location 
as a long established retail jewelry business, and that therefore, the 
said location was extremely valuable to plaintiff; that inasmuch as 
the said lease on said premises had only approximately two years 
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to run and plaintiff was desirous of continuing said business in said 
location after the expiration of said lease, all of which defendant 
knew; that relying upon the false, incorrect and untruthful state¬ 
ments of the defendant, aforesaid, the plaintiff solicited of the de¬ 
fendant that he negotiate with the said new owner for the sale to the 
plaintiff of said land and premises, which the defendant agreed to 
do; that thereafter and for some months plaintiff and plaintiff’s 
attorneys and agents had many conferences, negotiations, and com¬ 
munications with the defendant relative to the purchase by the plain¬ 
tiff of said land and premises and on the 29th day of November, 
1919, the plaintiff purchased the said land and premises for the sum 
of Four Hundred and Five Thousand ($405,000) Dollars as 

11 a result of said negotiations with, by and through the de¬ 
fendant, a copy of the contract to purchase being marked 

Exhibit A and attached hereto, and a copy of Weller’s statement 
from Title Company of the settlement sheet being atta/iced hereto, 
marked Exhibit B and made a part hereof; that as a fee for his serv¬ 
ices in negotiating, the sale of said land and premises to the plain¬ 
tiff, the defendant demanded and compelled the plaintiff to pay him 
the sum of Ten Thousand ($10,000) Dollars, which sum the plain¬ 
tiff did pay to the said defendant as a fee or commission for negotiat¬ 
ing the purchase of said building; that notwithstanding the plaintiff 
paid the defendant the sum of Ten Thousand ($10,000) Dollars as 
a fee or commission demanded as aforesaid, affiant is informed and 
believes and therefore avers and expects to prove at the trial of this 
case the defendant also charged and received from the said new 
owner a large sum of money to wit the sum of Ten Thousand $10,- 
000) Dollars as a fee, compensation, commission or bonus also for his 
services for effecting the sale of said land and premises to the plain¬ 
tiff ; that the payment to the defendant by. the owner of this sum of 
money or of any other sum of money was without the knowledge or 
consent of the plaintiff; that plaintiff learned that defendant had 
received such pay or compensation from the said prior owner only 
about three months ago; that therefore there is justly due and owing 
the plaintiff by the defendant the sum of Ten thousand ($10,000) 
Dollars with interest from the 2nd day of November, 1919, exclusive 
of all set-offs and just grounds of defense, besides costs of suit. 

JULIUS I. PEYSER. 

12 Sworn to and subscribed before me this 30 day of October, 
1922. 

[seal.]* MAUD FELLHEIMER, 

Notary Public, D. C. 

13 Demuirer to First, Second, and Third Counts of Declaration. 


Filed November 27, 1922. 

******* 

Comes now the defendant, Joseph I. Weller, and says that the 
first, second and third counts of the plaintiff’s declaration, and each 
of them, are bad in substance. 
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Note.— Among the points of law to he argued are that, in none of 
said counts, does it sufficiently appear that the defendant was the 
plaintiff’s agent or employee in respect of the matters in issue, or 
owed plaintiff anv obligation as such. 

PEELLE & OGILBY, 

Attorneys for Defendant. 

To Julius I. Peyser, Esq., 

Theodore D. Peyser, Esq., 

George E. Edelin, Esq., 

Attorneys for Plaintiff: 

Please take notice that the foregoing demurrer will be for hear¬ 
ing in Circuit Court No. 1 on Friday, December 8, 1922, at 10 
o’clock A. M., or as soon thereafter as counsel can be heard. 

PEELLE & OGILBY, 
Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

Tuesday, December 19th, 1922. 

Session resumed pursuant to adjournment, Mr. Justice Hitz presid¬ 
ing. 

******* 

Upon hearing the demurrer of defendant filed herein to the first, 
second and third counts of plaintiff’s declaration, it is con- 
14 sidered that said demurrer be, and it is hereby overruled. 

Pleas to Plaintiffs Declaration. 

Filed January 6, 1923. 

******* 

Comes now the defendant, Joseph I. Weller, and, for pleas to the 
plaintiff’s amended declaration and the respective counts thereof, 
savs: 

V 

1. As to the first, second and third counts thereof, and each of 
them, that he never undertook or promised as therein alleged. 

2. And for a further plea to the first, second, and third counts and 
a plea to the fourth count of the declaration and each of them, de¬ 
fendant says that he is not indebted as therein alleged. 

3. And for a further plea to the first, second, third and fourth 
counts of the declaration, and each of them, defendant says that he is 
not guilty as therein alleged. 

4. And for a further plea to the first, second, third and fourth 
counts of the declaration, and each of them, defendant, says that, 
after the acts and transactions in the said declaration mentioned, and 
before the filing thereof by the plaintiff against the defendant, to 
wit, on the 5th day of November, 1920, and in this Court, holding 
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an Equity Court, plaintiff, in a certain cause, numbered 38398 on 
the Equity Docket of this Court, and entitled R. Harris and Com¬ 
pany, a corporation, plaintiff, vs. Joseph I. Weller and others, filed 
its bill of complaint against this defendant and others 

15 setting forth and complaining of the same acts, matters 
and transactions whereof the defendant is now impleaded 

in the declaration filed herein, and in each count thereof; 
and such proceedigns were thereupon had in said cause that, 
upon a final hearing thereof upon the merits, the said Court 
finally dismissed said bill of complaint, from which decree 
the plaintiff noted and perfected an appeal to the Court of 
Appeals of the District of Columbia, and said latter court thereafter 
duly affirmed said decree, which upon the coming down of the 
mandate of said appellate court, on, to wit, the 19th day of May, 
1922, and prior to the filing of the declaration herein, became final, 
as by the record and proceedings thereof, still remaining in this 
said Court, holding an Equity Court, more fully and at large appears; 
which said decree still remains in full force and effect, not in the 
least reversed, satisfied, or made void. And this the defendant is 
ready to verify by the said record, wherefore he prays judgment, if 
the said plaintiff ought to have or maintain its aforesaid action 
thereof against him. 

PEELLE & OGILBY, 
Attorneys for Defendant. 

Affidavit of Defense. 

******* 

District of Columbia, ss: 

Joseph I. Weller, being first duly sworn, on oath, deposes and says 
that he is the defendant in the above-entitled cause of action and that 
he has a good defense to the plaintiff’s cause of action and each and 
every count thereof, which said defense is as follows, namely: 

16 That, after the acts and transactions in the said declaration 
and all and singular the counts thereof mentioned, but before 

the filing of said declaration by the plaintiff against the defendant, 
namely, on the oth day of November, 1920, and in this Court, hold¬ 
ing an Equity Court, plaintiff, in a certain cause, numbered 38396 
on the Equity Docket of this Court, and entitled R. Harris and Com¬ 
pany, a corporation, plaintiff, vs. Joseph I. Weller and others, filed 
its bill of complaint against this defendant and others setting forth 
and complaining of the same acts, matters and transactions whereof 
the defendant is now 7 impleaded in the declaration filed herein, and 
in each count thereof; and such proceedings were thereupon had in 
said cause that, upon a final hearing thereof upon the merits, the 
said Court finally dismissed said bill of complaint, from which decree 
the plaintiff noted and perfected an appeal to the Court of Appeals of 
the District of Columbia, and said latter court thereafter duly 
affirmed said decree, which upon the coming down of the mandate 
of said appellate court, on, to wit, the 19th day of May, 1922, and 

2—4156a 
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prior to the filing of the declaration herein, became final, as by the 
record and proceedings thereof, still remaining in his said court; 
holding an Equity Court, more fully and at large appears; which 
said decree still remains in full force and effect, not in the least re¬ 
versed, satisfied, or made void. And this defendant further says that 
he never made to the defendant, or any officer, agent or representative 
thereof, any false or misleading statements in respect of the matters 
set forth in plaintiff’s declaration, and further that he was never 
employed by the plaintiff in any way whatsoever, nor did he 

17 act as its agent, representative or employee in any way what¬ 
soever in respect of the negotiations or sale referred to in the 

declaration and affidavit of merit thereto attached; and that there is 
no sum whatever justlv due and owing the plaintiff bv the defendant. 

JOSEPH I. WELLER. 

Subscribed and sworn to before me this 6th day of January, 1923. 
[seal.] ' JEAN SPEAKS, 

Notary Public, D. C. 

Joinder of Issue . 

Filed May 1, 1923. 

****** * 

Comes now the plaintiff and joins issue on each and every of de¬ 
fendant’s pleas filed herein. 

JULIUS I. PEYSER, 

GEORGE E. EDELIN, 
THEODORE D. PEYSER, 

Attorneys for Plaintiff. 

. Supreme Court of the District of Columbia. 

Monday, January 14th, 1924. 

Session resumed pursuant to adjournment, Hon. Walter I. McCoy, 
Chief Justice presiding. 

****** * 

Come again the parties hereto, in manner aforesaid, and the same 
jury that was respited yesterday and after this cause is further heard 
and given to the jury in charge, they upon their oath say thev 

18 find in favor of the defendant. The plaintiff by its said 
attorneys, in open court, waives time under the rule for filing 

a motion for a new trial, and thereupon, judgment on verdict is 
ordered. Wherefore, it is considered that plaintiff take nothing by 
this action, that defendant go hence without day, be for nothing held 
and recover of plaintiff his costs of defense to be taxed by the clerk, 
and have execution thereof. 

From the foregoing judgment, the plaintiff by its attorneys, in 
open court, notes an appeal to the Court of Appeals, whereupon, the 
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maximum of an undertaking for costs is hereby fixed in the sun* of 
One Hundred Dollars ($100.00) with leave to deposit the sum of 
Fifty Dollars ($50.00) with the clerk, in lieu thereof. 

Memoranda. 

January 22, 1924.—Appeal .Bond approved and filed. 

February 12, 1924.—Bill of exceptions submitted. 

Assignments of Error. 

Filed April 3, 1924. 

******* 

1. The Court erred in directing a verdict for the defendant. 

2. The Court erred in ruling contrary to the evidence and to the 
weight of the evidence. 

3. In directing a verdict for the defendant the Court ruled con¬ 
trary to the law of the case, because the testimony taken in behalf 

of the plaintiff made out a prima facie case as declared in 
19 count 1 of the declaration, demurrer to which had been over¬ 
ruled. 

4. The Court erred in refusing to hold that the plaintiff had made 
out a prima facie case. 

5. The Court erred in not holding that the defendant was, in law. 
the agent of the plaintiff when the evidence showed plaintiff had 
paid defendant commissions. 

6. The Court erred in holding, in effect, that it was incumbent 
upon plaintiff to prove an actual express contract of employment 
with the defendant. 

7. The Court erred in refusing to hold that the plaintiff had 
shown, prima facie, a contract of employment with the defendant. 

8. The Court erred in refusing to admit testimony to show that 
the defendant had received commissions from the seller of the 
Jenifer Building. 

9. The Court erred in refusing to give weight and consideration 
to the testimony of the witness Peyser as to the employment of the 
defendant as plaintiff’s agent. 

10. The Court erred in ruling that plaintiff’s own testimony re¬ 
butted any presumption of agency between plaintiff and defendant. 

JULIUS I. PEYSER, 

GEORGE E. EDELIN, 
THEODORE D. PEYSER, 

Attorneys for Plaintiff. 
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20 Designation of Record. 

Filed April 3,. 1924. 

****** $ 

The Clerk of the Supreme Court of the District of Columbia will 
please include in the Transcript of Record for the Court of Appeals 
the following paper: 

1. Declaration filed October 30, 1922. 

2. Demurrer to counts 1, 2 and 3 of the declaration filed Novem¬ 
ber 27, 1922. 

3. Demurrer to counts 1, 2 and 3 to declaration overruled Decem¬ 
ber 19, 1922. 

4. Pleas of defendant and affidavit of defense filed January 6, 
1923. 

5. Joinder of issue filed May 1, 1923. 

6. Directed verdict for defendant, January 14, 1924. 

7. Judgment on verdict against plaintiff, January 14, 1924. 

8. Appeal noted in open Court and undertaking on appeal fixed 
at One Hundred ($100.00) Dollars January 14, 1924. 

9. Appeal bond approved and filed January 22, 1924. 

10. Bill of Exceptions submitted and approved. 

11. Assignments of Error. 

12. This designation. 

JULIUS I. PEYSER, 

GEORGE E. EDELIN, 
THEODORE D. PEYSER, 

A ttorneys for Plaintiff. 

Foregoing designation consented to. 

PEELLE & OGILBY, 

Attorneys for Defendant. 

21 Supreme Court of the District of Columbia. 

Monday, April 21st, 1924. 

Session resumed pursuant to adjournment, Hon. Walter I. McCoy, 
Chief Justice presiding. 

******* 

The court having this day signed the Bill of Exceptions taken at 
the trial of this cause and heretofore submitted, now hereby orders 
the same made of record, nunc pro tunc. 

22 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
21, both inclusive, to be a true and correct transcript of the record, 
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according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 67103 at Law, wherein R. Harris 
& Company, Inc. is Plaintiff and Joseph I. Weller is Defendant, as 
the same remains upon the files and of record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 23rd day of April, 1924. 

[Seal Supreme Court of the District of Columbia.] 


EW. 


MORGAN H. BEACH, 

Clerk 

By W. E. WILLIAMS, 

Asst. Clerk. 


23 In the Supreme Court of the District of Columbia. 

Law. No. 67103. 

R. Harris & Company, Inc., a Corporation, Plaintiff, 

vs. 

Joseph I. Weller, Defendant. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on for hear- 
inf Thursday, January 10. 1924, at ten o’clock, A. M., in the Circuit 
Court of the Supreme Court of the District of Columbia before Mr. 
Chief Justice McCoy and a jury, Messrs. Julius I. Peyser and George 
I]. Edelin appearing for the plaintiff and Messrs. Peelle and Ogilby 
for the defendant. After the jury was selected and sworn and coun¬ 
sel for plaintiff made their opening address to the jury, the follow¬ 
ing occurred: 

The plaintiff, to sustain the issues on its part joined, first called as 
witness in its behalf, Everett H. Parsley and Charles E. Marsh, 
but their testimony not being material to the issues of law involved, 
the same is omitted. 

Plaintiff next called as a witness on its behalf Sidney W. Straus, 
who testified that he is president and treasurer of R. Harris & Com¬ 
pany, plaintiff herein, and first identified seven (7) checks of R. 
Harris & Co., signed by him, in payment of the company’s rent 
for first floor of 400 and 402 Seventh Street, for .Tune to December, 
1919. This rent, in accordance with notice in writing to plaintiff, 
was payable and was paid to the defendant. Witness next identified 
a contract, Exhibit No. 16, after which the same was received in 
evidence. The said contract, Exhibit No. 16, reads as follows: 
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24 Exhibit 16. 

Joseph I. Weller, 

Attorney & Counsellor at Law, 

624 F Street N. W., Washington, D. C. 

Long Dist. Phone. 

This agreement, Made this first day of November, 1919, by and 
between Joseph I. Weller, as agent, for the vendor, and R. Harris 
& Company, a corporation, as vendee, 

Witnesseth, That for and in consideration of the sum of twenty- 
five thousand dollars, ($25,000) deposit to him in hand paid by 
the said vendee, the receipt of which is hereby acknowledged, and 
the further sum of three hundred and eighty thousand dollars, 
($380,000), to be paid by the said vendee in the following man¬ 
ner, to wit: 

The vendee to assume an existing first deed of trust, in the sum of 
two hundred and twenty-five thousand dollars, ($225,000), dated 
5/16/19, payable in five years with interest at the rate of 5%% 
payable semi-annually, with yearly payments provided in said trust, 
in reduction of principle and interest. The vendee to execute a 
second deed of trust to be secured on the property sold as part of 
the deferred purchase money, running to the benefit of the United 
States Mortgage and Trust Company, trustee, in the amount of 
forty-three thousand dollars, ($43,000), four notes payable one, 
two, three and four years from date; notes numbered 1, 2 and 3, 
in the sum of ten thousand dollars, ($10,000) each and note num¬ 
bered 4, in the sum of Thirteen thousand, ($13,000) bearing interest 
at the rate of 6% semi-annually, and said second deed of trust notes 
to be endorsed and guaranteed by Miriam Prince Peyser and Alma 
Prince Strauss, and vendee to pay at time of closing of sale the fur¬ 
ther sum in cash of one hundred and twelve thousand dollars, ($112,- 
000 ). 

The said vendor hereby agrees to sell to said vendee, and said 
vendee agrees to purchase the real estate situate in the District of 
Columbia, known and described as follows: Sub-lot numbered 23, 
in square 431. located at Northwest corner of 7th and D Sts., N. W., 
together with improvements thereon, known as the Jenifer Building. 

It is understood and agreed that said property is free from en¬ 
cumbrances except as herein stated: that taxes, interest, rents, water 
rents and assessments are to be paid to date sale is closed; that the 
title is to be ;> good title of record, and if not the sum of twenty-five 
thousand dollars ($25,000) herein paid shall be refunded to said 
vendee: that all conveyancing, examination of title and recording 
and revenue stamps except revenue stamps on deed, shall be at the 
cost of *aid vendee; that the terms of this contract shall be complied 
with within 30 days from the date hereof, or within ten days from 
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date the title examination is completed and report made, in default 
of which on the part of the said vendee the cash payment herein 
made shall be forfeited to the said vendor; that this contract is made 
subject to the approval of the duly authorized agent of the owner 
of said above described property. It is further understood and 
agreed that neither party hereto waives any right of action or 
remedy for the specific performance of this contract, in.case of de¬ 
fault on the part of either, by the forfeiture or return of the cash 
payment of twenty-five thousand dollars, ($*25,000) as aforesaid. 

In witness whereof the respective parties have hereunto set their 
hands and seals, the R. Harris & Company, by resolution duly 
passed, has hereunto caused its corporate name and seal to be signed 
and affixed, by Sidney W. Straus, its President, and Julius I. 
25 Peyser, its Secretary, and these presidents to be subscribed 
and sealed by its said President and Secretary, executing this 
contract in triplicate, this first day of November, A. I). 1919. 

Aproved by the agent of the owner of the above described property 
under authority to him by said owner. 

JOSEPH I. WELLER, 

Agent. 

Attested by 

R, HARRIS & COMPANY, 

By SIDNEY W. STRAUS, 

President. 

R. HARRIS & COMPANY, 

By J. I. PEYSER, [seal.] 

Sec’y. 

The witness then identified a contract between the plaintiff and 
the defendant and the same was marked Exhibit No. 19 and same 
was received in evidence. The said Exhibit No. 19 reads as follows: 

Exhibit 19. 

Joseph I. Weller, 

Attorney & Counsellor at Law r , 

624 F Street N. W., Washington, D. C. 

Long Dist. Phone. 

This agreement, Made this first day of November, 1919, by and 
between Joseph I. Weller, as agent for the vendor, and R. Harris & 
Company, a corporation, as vendee, 

Witnesseth, That for and in consideration of the sum of twenty- 
five thousand dollars ($25,000) deposit to him in hand paid by the 
said vendee, the receipt of which is hereby acknowledged, and the 
further sum of three hundred and ninety thousand dollars, ($390,- 
000), to be paid by the said vendee in the following manner, to wit: 

The vendee to assume an existing first deed of trust, in the sum of 
two hundred and twenty-five thousand dollars, ($225,000), dated 
5/16/19, payable in five years with interest at the rate of 5% % 
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payable semi-annually, with .yearly payments provided in said trust, 
in reduction of principal and interest. The vendee to execute a 
second deed of trust to be secured on the property sold as part of the 
deferred purchase money, running to the benefit of the United States 
Mortgage and Trust Company, trustee, in the amount of forty-three 
thousand dollars ($43,000), four notes payable one, two, three and 
four years from date; notes numbered 1, 2 and 3 in the sum of ten 
thousand dollars, ($10,000) each note numbered 4, in the sum of 
thirteen thousand, ($13,000), bearing interest at the rate of 6% 
semi-annually, and said second deed of trust notes to be endorsed and 
guaranteed by Miriam Prince Peyser and Alma Prince Strauss, and 
vendee to pay at time of closing of sale the further sum in cash of 
one hundred and twenty-two thousand dollars, ($122,000). 

The said vendor hereby agrees to sell to said vendee, and said 
vendee agrees to purchase the real estate situate in the District of 
Columbia, known and described as follows: Sub-lot numbered 23, in 
Square 431, located at Northwest corner of 7th and D Sts., 
26 N. W\, together with improvements thereon, known as the 
Jenifer Building. 

It is understood and agreed that said property is free from en¬ 
cumbrances except as herein stated; that taxes, interest, rents, water 
rents and assessments are to be paid to date sale is closed; that the 
title is to be a good title of record, and if not the sum of twenty-five 
thousand dollars, ($25,000) herein paid shall be refunded to said 
vendee; that all conveyancing, examination of title and recording 
'and revenue stamps except revenue stamps on deed, shall be at the 
cost of the said vendee; that the terms of this contract shall be com¬ 
plied with within 30 days from the date hereof, or within ten days 
from date the title examination is completed and report made, in 
default of which on the part of the said vendee the cash payment 
herein made shall be forfeited to the said vendor; that this contract 
is made subject to the approval of the duly authorized agent of the 
owner of said above described property. It is further understood 
and agreed, that neither party hereto waives any right of action or 
remedy for the specific performance of this contract, in case of de¬ 
fault on the part of either, by the forfeiture or return of the cash 
payment of twenty-five thousand dollars, ($25,000) as aforesaid. 

In witness whereof the respective parties have hereunto set their 
hands and seals, the R. Harris & Company, by resolution duly 
passed, has hereunto caused its corporate name and seal to be signed 
and affixed, by Sidney W. Strauss, its President and Julius I. Pey¬ 
ser, its secretary, and these presents to be subscribed and sealed by its 
said president and secretary, executing this contract in triplicate, 
this first day of November, A. D. 1919. 

Approved by the agent of the owner of the above described prop¬ 
erty under authority to him by said owner. Of the purchase price 
of $415,000, the sum of $405,000 shall apply on account of pur¬ 
chase price and $10,000 on account of fee charge. 

JOSEPH I. WELLER, 

Agent. 
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Witnessed by 

ALEXANDER WOLF. 


Attest: 


R. HARRIS & CO., 

By SIDNEY W. STRAUS, 

President, Purchaser. 


R. HARRIS & COMPANY, 

By J. I. Peyser, [seal.] 

Secretary. 
(Corporate Seal.) 


The witness further testified that prior to the purchase of the 
Jenifer Building by the plaintiff, he had two conferences with de¬ 
fendant in company with Mr. Julius I. Peyser. Early in the spring 
of 1919, he called on the defendant at his office where he was 
27 informed by the defendant that the Jenifer Building had 
been purchased by out of town parties who wanted it for 
their own use, and would be willing to pay very liberally for the 
surrender of the property then or within sixty days; that the out of 
town parties were engaged in the sale of novelties and such goods. 
Another conference was had with Mr. Weller at the home of Mr. 
Alexander Wolf on the Sunday following and the plaintiff made 
an offer to the defendant of three hundred and fifty thousand dol¬ 
lars ($350,000) for the property and the defendant stated that he 
thought that the property could be bought for three hundred and 
seventy-five thousand dollars ($375,000). That thereafter, at vari¬ 
ous times, additional offers were made, bringing the price up to four 
hundred thousand dollars ($400,000) and thereafter contract, Ex¬ 
hibit No. 19, was entered into. That on the day for settlement under 
Exhibit No. 19, the witness went to the office of Mr. Alexander Wolf 
who was acting as attorney for R. Harris & Company and after Mr. 
Weller arrived at said office he stated that for some reason the trans¬ 
action could not be closed under the original agreement and he had 
agreement, Exhibit No. 16, already prepared and stated that to be 
the only way in which the transaction could be closed. This was the 
final day for settlement and just prior to going to the title company 
for final settlement. The sale was consummated under contract, 
Exhibit No. 16. 

On cross examination the witness answered, in reply to questions 
by counsel for the defendant, that during the two conferences re¬ 
ferred to in his direct examination Mr. Weller was not endeavoring 
in any way to serve R. Harris & Company and that his aim seemed 
to be to secure the remainder of the term of R. Harris & Company’s 
lease and not to sell them the Jenifer Building; that on the occasion 
that he went to Mr. Wolf’s office in December, 1919, the day the sale 
was closed there were present, M’r. Alexander Wolf, Mr. Julius I. 
Peyser, the defendant and the witness; that Mr. Wolf was attorney 
for plaintiff and had been acting for the plaintiff in its effort to 
secure the building; that Mr. Peyser was Secretary of the Company 
and its advisor, having been a member of the bar for many years, 
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and Mr. Wolf also had been a member of the bar for many years 
and a lawyer in active practice, so that plaintiff was represented at 
that conference by two attorneys of much experience and 

28 excellent ability; that as President of R. Harris & Company, 
the witness signed contract, Exhibit No. 19, in which it was 

set forth that $10,000 fee charge to Mr. Weller was to be paid to 
Mr. Weller as agent of the owner. It was understood that four 
hundred and fifteen thousand dollars ($415,000) was to be paid for 
the property, out of which four hundred and five thousand dollars 
($405,000) was to be applied as purchase price and Mr. Weller, a? 
agent for the owner, was to receive ten thousand dollars ($10,000) ; 
the witness, at that time, understood that Mr. Weller was the agent 
of the owner of the property; witness was represented in connection 
with the making of the new agreement, Exhibit No. 16, by Mr. Wolf 
and Captain Peyser, and signed it under their advice, paid $415,000, 
took the property and kept it till he sold it later; witness did not at 
any time, undertake to employ the defendant to represent him in 
connection with his attempts to purchase the Jenifer Building and 
that defendant was never employed by R. Harris & Company, so far 
as he, the witness knew. There were never any proceedings of the 
corporation to give authority to any officer of the company to employ 
Mr. Weller to represent them and if he had been so employed, the 
witness did not know it. The witness admitted that he, as president 
of R. Harris & Company, the plaintiff, signed, for and in behalf of 
said company, the bill in equity brought in this court by R. Harris & 
Company against Joseph I. Weller and others; Equity No. 38396, 
and that, in plaintiff’s behalf, in said bill, witness averred that, on 
April 9, 1919, Henry E. Davis informed plaintiff that the Jenifer 
Building had been sold and that the alleged purchaser was repre¬ 
sented by the defendant, Joseph I. Weller; that witness swore to this 
statement, and that he was infromed on April 9, 1919, that Mr. 
Weller represented the purchaser of the property in question; that 
this was before any approach had been made in behalf of R. Harris & 
Company to buy the property from the new purchaser and that that 
company had notice and knowledge that Mr. Weller was represent¬ 
ing the owner before any attempt was made on the pail of the com¬ 
pany to employ Mr. Weller as its agent; that any dealings with Mr. 
Weller were with him as agent of the owner. 

It was stipulated and agreed by the counsel that the whole record 
in the equity case should go in evidence. During the course 

29 of the redirect examination it was admitted by counsel for 
the defendant that Miss Helma Erickson was a clerk in the 

defendant’s ofliee and that she was used as a straw man for holding 
the title to the said Jenifer Building. The witness further testified 
that at the time he was dealing with Mr. Weller he did not know the 
name of the real owner of the property. 

Plaintiff thereupon offered the following letter, which was received 
in evidence: 
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‘'Washington, D. C., June 8, 1919. 

R. Harris & Co., 

Jenifer Bldg., 

7th & D Sts. N*. W., 

Washington, D. C. 

Gentlemen : 

Kindly pay the rental for premises occupied by you in the Jenifer 
Building, to my agent, Mr. Joseph I. Weller, until further notice 
from me. 

Yours very truly, 

(Signed) " " IIELMA M. ERICKSON, 

Owner.” 

The plaintiff next called as witness, to sustain the issues on its 
part joined, Adolph Weyl, who testified, in substance as follows: 

That he is treasurer of Lansburgh & Brother; that Lansburgh & 
Brother purchased the Jenifer Building on May 16, 1919; the witness 
testified that he did not have* with him any of the account books of 
Lansburgh & Brother. It was admitted by counsel for the defendant 
that Lansburgh & Brother sold the Jenifer Building to R. Harris 
through the defendant, Joseph I. Weller. The witness stated, with¬ 
out having the books of the company before him, that Lansburgh & 
Brother received from R. Harris Company, four hundred five thou¬ 
sand dollars ($105,000) for the building and Mr. Weller received ten 
thousand dollars ($10,000) from R. Harris & Company, and that the 
settlement with Lansburgh & Brother was made upon the basis of 
four hundred five thousand dollars ($105,000) ; that he could not re¬ 
member how much cash was received by Lansburgh & Brother, but 
recalled that settlement was made on the basis of four hundred 
30 five thousand dollars ($105,000). It was admitted by coun¬ 
sel for defendant that Lansburgh & Brother sold the Jenifer 
Building to R. Harris & Company through the defendant, Joseph I. 
Weller, and that the United States Mortgage & Trust Company held 
the legal title and conveyed to It. Harris & Company. 

The direct examination was then concluded temporarily with 
notice that the witness would be recalled. 

On cross examination the witness testified that out of the four hun¬ 
dred fifteen thousand dollars ($115,000) paid by R. Harris & Com¬ 
pany to Lansburgh & Brother, Mr. Weller received ten thousand 
($10,000), and the balance, on the basis of four hundred five thou¬ 
sand dollars ($105,000) was paid to Lansburgh & Brother and it was 
well known to Lansburgh <fc Brother that Mr. Weller was to receive 
the ten thousand dollars ($10,000) and did receive it with the full 
approval of Lansburgh & Brother; that Lansburgh & Brother author¬ 
ized Mr. Weller to make the contract with R. Harris & Company. 

Thereupon the witness was excused temporarily. 


20 


R. HARRIS & CO., INC., VS. JOSEPH I. WELLER. 


The plaintiff, to maintain the issues on its part joined, then called 
as a witness, Julius I. Peyser, who testified, in substance, as follows: 

That he has been a member of the bar of the Supreme Court of the 
District of Columbia for twenty-five (25) years, and is secretary and 
general counsel of R. Harris & Company, the plaintiff; that in the 
spring of 1919, R. Harris & Company was located in the Jenifer 
Building at 7th & D Streets, Northwest, Washington, D. C., under a 
lease from Josephine Davis; the following letter from the defendant 
to the plaintiff, was then received in evidence: 

“Removed to Washington Loan and Trust Bldg. 

Joseph I. Weller, 

Attorney & Counselor at Law, 

624 F Street N. W., Washington, D. C. 

Long Dist. Phone. April 14,1919. 

R. Harris Company, 

Jenifer Building, 

7th & D Streets N. W., 

Washington, D. C. 

Gentlemen : 

As I have recently negotiated the sale of lot 23, in square 431, this 
city, together with improvements thereon, known as the Jenifer 
Building, and being informed that you are the lessee for a 
31 period of five years, beginning March first, 1916, of the fust 
floor, stores numbers 400-402, 7th St., N. W.; and of the full 
basement under #400, and basement under rear portion of #402, 1 
have been asked by the purchaser to make the following inquiry: 

Would you be willing to consider a proposition to cancel your 
lease, and give possession in about sixty days from date, and if so, 
what would be the lowest cash price you would be willing to accept 
for the cancellation of said lease, and delivering possession of said 
premises #400 and #402-7th St., N. W., and basement under same. 
It is the desire of the purchaser that in the event an agreement can be 
reached as to the cancellation of the lease, that possession be ob¬ 
tained in sufficient time, so that the building could be remodeled 
in time for the Fall business of 1919. 

Awaiting your reply, I am 

Yours very truly, 

JOSEPH I. WELLER. 

J. I. W./H. E. JOSEPH I. WELLER.” 

That following the receipt of that letter the witness went to Mr. 
Weller’s office and stated that the plaintiff was willing to cancel the 
lease if satisfactory terms could be arranged. The defendant stated 
that his parties were out of town people engaged in the parasol and 
leather goods and novelty business and that he would take the matter 
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up with them, and therafter a letter was received from the defendant 
by the plaintiff dated April 27, 1919, which was received in evidence 
and is as follows: 

“Removed to Washington Loan & Trust Bldg. 

Suite 420. 

Joseph I. Weller, 

Attorney and Counsellor at Law, 

624 F Street N. W., Washington, D. C. 

Long Dist. Phone. April 27, 1919. 

Julius Peyser, Esq., 

Wilkins Building, 

H Street N. W., 

Washington, D. C. 

My Dear Mr. Peyser: 

Concerning the matter of leasing of the Jenifer Building, 7th and 
D Sts., N. W., I beg to state that complying with your request of 
yesterday morning, that I communicated with my client, who is 
purchasing this property and the reason why my client purchased 
said property, was solely to occupy same either within a few months 
by the payment of a fair amount for the cancellation of your leas? 
or to await the expiration of the lease for possession. 

It is their desire to obtain a suitable location to conduct their busi¬ 
ness, and they would therefore not be interested in tying up a large 
amount of money in a building merely to lease it for someone els?, 
and they are therefore not interested in a lease proposition. 

I am leaving the city to argue a case in Norfolk on Mon- 
32 day, and expect to return to my office on Tuesday, at whi?h 
time I expect to have an answer from the purchaser of said 
property, whether or not they would be willing to sell the property. 

If those associated with you are willing to accept $100,000 cash 
to cancel the existing lease, and give possession on July first, 1 am of 
the opinion that my party would be willing to give such an offer. 

I am enclosing herewith preliminary report of title of said prop¬ 
erty, and beg to ask you if the record as to lease on said property is 
correct as shown by said record. Kindly return said report. 

With kind regards, I am 

Yours very truly, 

JOSEPH I. WELLER, 

J. I. W./H. E. JOSEPH I. WELLER.” 

Thereafter witness called on Mr. Weller two or three times and told 
him that plaintiff would be willing to cancel the lease for one hundred 
thousand dollars ($100,000) but the defendant stated that the offer 
had been withdrawn. That thereupon witness testified as follows: 

“He (Mr. Weller) went to New York, my record shows the date 
he went to New York and I have a telegram from Mr. Weller there, 
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and when he came back I saw him, and told him that we were 
anxious to handle the transaction as quickly as possible, and we 
wanted to know whether we could buy or lease the property, and he 
said to me, ‘I would not be in a hurry about that.’ He said—Well, 
I had an engagement with him at the University Club, and he said 
‘I will talk to you at that time.’ And the next day I went to the 
University Club. I said, ‘Brother Weller’—I knew him pretty 
well, I think we went to law school together—I said, ‘Brother Weller, 
my folks are very much worried about this transaction. We have 
been in business there for 40 years, and we do not want to be put out 
of the place. Is there not some way in which a lease or a sale could 
be made?’ He said, ‘No, the price would be so outrageous that it 
■would be almost impossible for anyone to handle it.’ I said, ‘If 
you can buy the building on any kind of terms at all, we will stretch 

a point. We will employ you and retain you, I will give you-’ 

He said, ‘It is not necessary.’ I offered him then and there ten 
thousand ($10,000) Dollars to represent R. Harris & Com- 
33 panv in the purchase of the building. He accepted it, and 
the interview testified to by Mr. Strauss when we met at Mr. 
Wolf’s house, I went down to Mr. Wolf’s home on Q Street, near 
19th Street, around in that neighborhood somewhere, and I saw 
him there and I said, ‘As far as this payment is concerned of ten 
thousand dollars, ($10,000) we will pay you that if we buy the 
property. We are hereby employing you,’ and we did then and there 
employ him and there is no question in the world that he was em¬ 
ployed by us. Of course, all through the letters, the letters that 
followed showed the employment- 

“Mr. Peelle: I object to that, and move to strike it out- 

“The Witness: All right, I beg your padon. Well, the letters 
will show. The first question or the first time that the question of 
employment came up was when the original contract was made, 
contract Exhibit No. 19, and I had gone to the hospital to see Mr. 
Wolf who was there, he had broken his arm, and I came away and 
I phoned Mr. Wellers office and I told him that I was not so satis¬ 
fied with the contract as it was presented, that it ought to state 
that he was the agent for us. He said, ‘That is only a matter of 
form and I will correct that eventuallv.’ He said, ‘The idea, after 
all. is to obtain the building.’ He said, ‘I am your agent and T 
will deal with you.’ I do not know just when that contract No. 19 
was signed, but the contract No. lfi was signed the same day as 
the final account was stated by the Columbia Title Company, and 
when we got down to Mr. Weller’s office, after Mr. Weller had made 
an engagement and failed to keep it at the title office, we got down 
to Mr. Wellers office somewhere about 10:25, as the endorsement 
is on the paper in mv handwriting, and we had a call three times 
from Mr. Weller, but when he got down there he turned to Mr. Wolf 
and said. ‘Have you shown Pevser the new contract?’ Wolf said, 
‘No. not as yet. I have not discussed the proposition with him.’ 
Mr Wolf showed me the contract, which is known as Contract No. 
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16, and I saw that the price of the property was going to be four 
hundred five thousand ($405,000) Dollars and I spoke about that, 
it was to be four hundred five thousand dollars ($405,000) in the 
original agreement, and I thought that we had better go 

34 back to the original agreement. He said that he understood 
that he was to .‘be your agent and get ten thousand ($10,000) 

Dollars from us—I imagine that this contract would change it, but 
the contract speaks for itself, but I said, ‘It states in there that he was 
to be agent for the owner.’ He said, ‘That, is a matter of form, 
and your settlement will show that you paid $415,000 for the prop¬ 
erty.’ I waited for the settlement and gave him the check, and 
waited for Mr. Marsh to prepare the statement showing that the 
property was bought for $415,000, and it had that notation on it, and 
it was never understood otherwise than that Weller was there repre¬ 
senting us, we were paying the man, and he was to my mind an 
employee- 

“Mr. Peelle: I object to that.” 

“The Witness: Excuse me. 

“I had at least 25 conversations with Mr. Weller when Mr. Straus 
was present.” 

* * * * ♦ * * 
Cross-examination. 

By Mr. Peele: 

******* 

“Q. When was it that you fixed that time, when did you first 
oiler to pay Mr. Weller to act for you? A. That was after the letter 
there which said something about it was hopeless to deal further, he 
sent us a copy of the statement or memorandum of some kind, and 
before Mr. Wolf got definitely into the transaction. Mr. Wolf was 
talked to after that”- 

“Q. Was that in the spring or in the summer or in the fall? A. 
It was in the summer.” 

“Q. Why did you go to Mr. Weller in the first place? A. Mr. 
Hoover of the National Savings & Trust Company told me to go 
there.” 

‘‘Q. And did he say that he represented the purchaser? A. To 
talk lease or sell.” 

35 “Q. And you went to him because of the fact that he rep¬ 
resented the purchaser, didn’t you? A. No, sir.” 

“Q. Why did you go to him? A. Because we found out that the 
purchaser was a lady in his office.” 

“Q. You have offered here a letter which he wrote in behalf of 
the purchaser, and that was the first that you heard that it had been 
sold, so you said, on April 14, 1919? Idle letter which you have 
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offered here and in which Mr. Weller asked you if you would be 
willing to consider a proposal of cancelling the lease? A. Yes, sir.” 

“Q. And did not that letter show that he represented the purchaser, 
or that he represented the owner of the property?” 

♦ * * * * * * 

“A. No- necessarily.” 

“Q. What do you mean by that? A. If he was the owner him¬ 
self”- 

“Q. He w’as not representing you then? A. No, sir.” 

“Q. If he was not representing anyone, why should a letter of that 
kind be written? A. Well, here is a place where Mr. Weller ne¬ 
gotiated the sale, and represented Miss Josephine Davis and sold ihe 
properties. Now, if the properties were sold to some person, and I 
knew that he was in a position to deal, to tell better, and to give us 
the knowledge, and he knew the parties and I did not, and we made 
the offer, and he knows that too.” 

******* 

“Q. I asked you if you supposed, all through these negotiations 
that Mr. Weller was acting from the time that you called him 
36 into it, that you had any idea that he was representing the 
owner? A. Why, I say right now to you and the jury, that 
I could not guess, by reason of the events. I had just gotten word, 
or I had only received a statement that showed that Miss Davis only 
received $10,000, and I tried to reconcile it with this letter. I went 
to the title company and got that second statement with a memo¬ 
randum on it. I kept on trying to find out who v r as the owner so 
as to deal with them, but I could not deal with the owner.” 

“Q. But you did not feel at all sure that Mr. Weller was not repre¬ 
senting the owmers, or that he was representing”- “A. (Inter¬ 

rupting.) I knew that he did represent, that he had represented 
the sellers, and I knew’ that the title owner w r as a stenographer or 
clerk in his office, but who the true owner was I could not tell. I did 
not know -whether he represented him or not. I did not know 
about it, I knew that Miss Erickson was being used to pass the title 
in- 

*‘Q. Would the fact that the person who took the title was em¬ 
ployed in his office, would that represent to you that he was represent¬ 
ing the seller or the purchaser? A. Well, I think representing the 
purchaser.” 

“Q. And that is what Mr. Hoover told you? A. Mr. Hoover 
said this, ‘Mr. Weller made the sale/ ” 

“Q. Yes. A. Mr. Weller made the sale, it was true, and to see 
him about it.” 

******* 

Q. Now’, Capt. Peyser, do you wish this jury to understand in 
spite of the fact that a clerk in Mr. Weller’s office took title to the 
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property when it was sold, and in spite of the fact that that person, 
Miss Erickson, wrote a letter to you or to R. Harris & Company 
asking you to pay the rent to Mr. Weller, as her agent, that you did 
not know, or at least believe that Mr. Weller was the agent of the 
owner of the property, the new owners of the property. A. 

37 I believe that Mr. Weller was the owner at that time.” 

“Q. You believed that Mr. Weller was the owner at that 
time? A. That was, I imagined that he was when the letter came. 
Now, Mr. Peelle, do not conflict April with June. The letter that 
we received from Miss Erickson was dated in June, and I believe at 
that time Mr. Lansburgh did not play any part, and I believe Mr. 
Weller was the owner.” 

“Q. And you say this, that you thought that Mr. Weller had no 
further connection with the property, and you went to him and 
offered to him a commission to buy this property from him? A. If 
you will look at the letter, Mr. Wolf’s letter, it said out of town 
people bought the property there.” 

“Q. Mr. Wolf’s letter? A. Yes, sir. There it is (indicating). 
That is the reason I went to Mr. Wolf, and I got the letter in which 
Mr. Wolf told me that the party was out of town who owned it, and 
they wanted it for a novelty concern, and then I went to Wolf and 
used my own—do you want me to use this letter?” 

“Mr. Peelle: Has it been offered?” 

“Mr. Edelin: No, I am giving it to him to refresh his recollec¬ 
tion.” 

“The Witness: That is the way that I first jumped in”- 

“Mr. Peelle: I do not mind you using that to refresh your recol¬ 
lection.” 

“A. (reading:) ‘I tried to get you on the phone today’ ”- 

“The Court: That does not make any difference. Does that letter 
refresh your recollection as to the time? A. Yes, sir, June 7, and 
the parties were in New York, and that is when I jumped in, then 
thinking that Mr. Weller was not the owner, but he represented some¬ 
body, a competitor may be, and would undertake to deal with him.” 

“Q. You thought that Mr. Weller was representing some 

38 one else who was trying to buy the property? A. No, sir, 
but instead of concluding that Mr. Weller was the owner at 

first, after receiving Mr. Wolf’s letter to the effect that a New York 
party owned the property, I thought that I could get Mr. Weller to 
represent us in the purchasing of it.” 

******* 

“Q. You understood that Mr. Weller was not the owner but that he 
represented a competitor- A. Yes, sir.” 

“Q. And when you thought that he was representing a competitor 
of yours, you went to him and employed him to act for you; is that 
correct? A. Yes, sir, that is absolutely correct. I asked him a 
dozen times to give us the name of the owner’s so that we couid get 
the owner’s name on the contract-” 

******* 

4—4156a 
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“Q. You objected in this four hundred fifteen thousand dol¬ 
lar ($-110,000) contract to having Mr. Weller described as the 
agent of the owner? A. Yes, sir, I objected to the formation, I did 
not object to the contract, but you will notice the place where Mr. 
Weller's name was signed, I objected to the formation of that para¬ 
graph.” 

“Q. Which described him as the agent of the owner? A. Or the 
seller, they are used svnonvmouslv there. That is in contract 
No. 19.” 

“Q. Just let me get that please. This is the paragraph that yon 
refer to: ‘Approved by the agent of the owner of the above described 
property under authority to him by said owner. Of the purchase 
price of four hundred fifteen thousand dollars ($115,000) the sum of 
four hundred five thousand dollars ($405,000) shall apply on ac¬ 
count of the purchase price, and ten thousand ($10,000) dollars on 
account of fee charge. Joseph I. Weller.’ A. Yes, sir. I wanted 
it to state the fee charge made by the purchaser and I asked him to 
give it to the owner for approval of the contract.” 

39 “Q. But Mr. Weller told you right along that he would not 

deal with you in the name of the owner? A. Yes, sir.” 

******* 

By Mr. Peelle: 

“Q. What I want to know is this, how you supposed for one mo¬ 
ment that that contract could have any effect, or that vou could 
get that property unless Mr. Weller was the agent of this owner 
whom you could not find, and that he had the authority to act for 
that owner? A. There was not any chance of getting it, Mr. Peelle.” 

“Q. And the only way that you could get it was through Mr. 
Weller, was it not? A. Absolutely, and that was the reason that 1 
wanted him to have the ten thousand dollars ($10,000) to act for 
us.” 

*‘Q. And you could not get it through the owners, and you knew 
that he was the agent of the owner? A. I did not know whether 
he was or was not the agent-” 

“Q. But how could you get the property if he did not represent 
the owner of the property? A. I do not know. I am no mind 
reader. I won’t tell you what it was.” 

“Q. But relying upon the thought that he could get that property 

for you, you offered him ten thousand dollars ($10,000)- A. 

(Interrupting.) I offered ten thousand dollars ($10,000), and I 
wanted it stated in the contract who it was he was getting the ten 
thousand dollars ($10,000) from on account of the fee charge. I 
wanted him to put in there that we were paying him the ten thou¬ 
sand dollars ($10,000) so that it would be above board. That was 
the one thing that I rebelled against in the contract itself, about the 
fee charge, and I said, ‘Mr. Weller, put it in there we are paying 
the fee charge.’ ” 

“Q. Now, as a matter of fact, is not this what happened, 
that you understood that Mr. Weller was representing the 
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owner of that property, and that you went to him and tried to buy 
it because you were very anxious to get it, and you agreed to pay 
four hundred fifteen thousand dollars ($115,000) of which it was 
understood that Mr. Weller was to get ten thousand dollars ($10,- 
000), and that four hundred five thousand dollars ($405,000) was 
to go to the owner? A. Long before the four hundred fifteen thou¬ 
sand dollars ($415,000) price was urged, Mr. Weller was offered ten 
thousand dollars ($10,000). It must have been four months before 
that, because Mr Wolf went to the hospital and was sick and I al¬ 
most stopped negotiations, and it was long before that, and T am 
under oath, and I know it because I offered him ten thousand dollars 
($10,000) because a 3 per cent commission of four hundred fifteen 
thousand dollars ($415,000) would be ten thousand dollars 
($ 10 , 000 ).” 

“Q. You still insist that you employed Mr. Weller to act for you? 
A. Yes, sir, I still insist it, and say that we paid the ten thousand 
dollars ($10,000).” 

******* 

“Q. And you think you paid a prettv high price for that propertv 
at that time? A. I think so.” 

******* 

“Q. You felt that you were squeezed? A. I know I was squeezed.” 

******* 

“Q. You mean you rather infer from the fact you were to pay 

Mr. Weller $10,000 he was employed- A. I do not want you to 

make me sav—Mr. Weller received $10,000 for his servic?s to he 
rendered by him; we could not find the person who had it. we had 

to find some body who had it so as to obtain the building." 

41 “Q. He was the only man who could sell it to you? A. 

Mr. Hoover said he was the only man who knew about it. 
We tried hard enough to find out, we spent enough money to find 
out.” 

‘‘Q. You did deal with him in spite of the fact that he would n>t 
tell you the owner, you did pay $415,000? A. I considered .) >e 
Weller a yery good friend of mine, but I will say this, I would have 
dealt with the worst enemy I had to gei the building. It was the 
building, nothing else. I have the highest regard for Joe Weller, 
there is not any feeling against Joe Weller in this transaction what¬ 
ever.” 

“Q. You have referred to quite a number of letters from Mr. 
Weller. Is there any letter you can show us in which he referred 
to the owner of the property as being an out of town party? A. I do 
not believe there are any letters. The only information I had. as 1 
said before, was the one from Mr. Wolf, Mr. Wolf’s letter, the blue 
letter there.” 

“Q. That of course is not admissable. A. I will tell you where 
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my inference came from, a statement made that Sunday at Mr 
Wolf’s house, and Weller said an out of (town) party, and things of 
that sort.” 

******* 

Thereupon an adjournment was taken until Monday, January 
14, 1924, at ten o’clock, a. m., whereupon the witness further testified 
on cross examination that he owns one-eighth and his wife three- 
eighths of the stock of R. Harris & Company, that he has been 
secretary, general counsel and also financial and business adviser of 
the company since June, 1915; that prior to the institution of the 
equity suit against Weller and others he consulted Mr. O’Donoghue, 
the attorney in that case and does not recall that he kept back any 
information relevant to the facts but that there may have been some 
things which he thought were not necessary for the equity 
42 suit. The witness was asked if he told Mr. O’Donoghue 
that he employed Mr. Weller to represent R. Harris & Com¬ 
pany in endeavoring to purchase the Jenifer Building. In reply 
the witness stated that he was not certain but was under the impre 
sion that he did. But later in his cross examination he stated he 
could not recall whether he did or did not. 

Witness was asked if he employed Mr. Weller in the summer of 
1919, as he testified he had, what there was to prevent him from 
putting it in the bill in equity in November, 1920, to which he re¬ 
plied that he did not prepare the bill, that Mr. Alexander Wolf wa* 
also their attorney. 

******* 

“Q. Just a few further questions, Mr. Peyser. You testified, I 
think, on Thursday, that you were told by Mr. Hoover of the Na¬ 
tional Savings and Trust Company that Mr. Weller had negotiated 
this sale of the Jenifer Building, but not that he represented the 
purchaser. A. He said this, ‘Mr. Weller has negotiated the sale an 1 
you will have to see him for any questions pertaining to the lease, 
or anyting further in connection with the building. I have nothin *; 
to do with it.’ And thereupon I did see him. I don’t believe I 
talked to anyone else further.” * * * 

******* 

Thereupon the witness identified as his the signature to a letter 
of October 5, 1921, addressed to H. L. Rust, which was received in 
evidence and is as follows: 
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“Law Offices 


Julius I. Peyser, 

Suite 208 Wilkins Building, 
Washington, D. C. 


Mr. H. L. Rust, 

#912 15th Street N. W 
Washington, D. C. 

Dear Sir: 


•> 


October 5, 1921. 


At the request of Mr. H. Cliff Bangs, relative to the loan on the 
Jenifer Building, corner Seventh and D Streets, Northwest, I beg to 
give you the following facts: 

The property was purchased in December, 1919, for $415,000.00, 
and before the closing of the sale there were submitted, without solici¬ 
tation, an offer of $500,000.00, by a broker who represented 
43 Mr. Cunningham, who conducts a store in the block below, 
and who desired the building for his business. One half of 
the first floor is occupied by R. Harris & Company, and the other 
half by the Gamond Company, ladies’ wear. As soon as the loan 
is consummated we intend to spend about $35,000.00 for improve¬ 
ments. We know there is a ready market to-day for the property 
for over $500,000.00, and R. Harris & Company have had oppor¬ 
tunities, in conjunction with the sale of the business, to sell the build¬ 
ing for $550,000.00. 

We consider a fair market value of said property to be in the 
neighborhood of about $600,000.00, but the property is not for sale 
as it is being used by R. Harris & Company for its own purposes. 

Yours very truly, 

J. I. PEYSER, 

A tty. for R. Harris & Co.” 


Witness further testified that it was true that plaintiff had an 
offer of $500,000.00 for the property between the time plaintiff 
made its offer therefor and the closing of the sale. 

Thereupon plaintiff recalled Mr. Adolph Weyl, who testified 
that he had with him the ledger sheets of Lansburgh & Brother 
showing the sale of the Jenifer Building by Lansburgh & Brother 
to R. Harris & Company. 

Thereupon the following occurred: 

“Mr. Peelle: There is a question about the admissibility of that 
testimony. I don’t know whether your Honor is satisfied that there 
is any sufficient evidence here that Mr. Weller was at any time 
actually employed by Harris & Company in this matter to justify 
us going into the question of what Lansburgh & Brother did or did 
not pay Mr. Weller, or whether they paid him anything, or whether 
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anything was done except to transmit to Lansburgh & Brother the 
proceeds of the sale, as Mr. Weyl has already testified was done.” 

“The Court: Well, there may be a question of fact for the jury 
on that point, and if there is such a question there might come into 
the case also the question whether or not anything in addition to this 
ten thousand dollars ($10,000), which has already been testified to, 
was paid by Lansburgh & Brother to Mr. Weller. That is the only 
thing for which I can see that the books are accessible.” 

44 “Mr. Peelle: I would like to make an objection to the ad¬ 
missibility of any evidence from these books, as to whether 

or not any sum was paid Mr. Weller by Lansburgh & Brother for his 
services in the matter, upon the ground that there is not sufficient 
evidence at present in the case to go to the jury, that Mr. Weller was 
employed by Harris & Company.” 

“The Court: I overrule that objection.” 

“Mr. Peelle: And your Honor will allow us an objection?” 

“The Court: Yes.” 

“Mr. Peelle: May it be understood that this applies throughout 
the course of this testimony with regard to these books, without my 
renewing it at each stage?” 

“The Court: Yes.” 

Thereupon the witness produced the ledger sheet of Lansburgh & 
Brother showing the items relative to the sale of the Jenifer Building 
from Lansburgh & Brother to R. Harris & Company, and a statement 
from Mr. Weller to Lansburgh & Brother, and read therefrom vari¬ 
ous items among which, the witness testified, was an item of twelve 
thousand one hundred and fifty dollars ($12,150) commission paid 
by Lansburgh & Brother to the defendant for the sale of this prop¬ 
erty to R. Harris & Company, this covered other work as well. 

“Mr. Peelle: While we haven’t the least objection to Captain 
Peyser knowing that the payment was made to Mr. Weller by Lans¬ 
burgh & Brother, we do object to it and move to strike it out on the 
ground that it has no legal admissibility in this case; that there was 
not sufficient evidence in the way of proof that Mr. Weller wa- ever 
employed by Harris & Company to justify going into that matter.” 

Thereupon occurred discussion between counsel and the Court 
including the following: 

“Mr. Peelle: If your Honor please, I have a motion pending here, 
and I wish to make my position as clear as possible in this matter. 
We have in the first place a written agreement signed by 

45 Harris & Company, through their proper officers, which dis¬ 
closes fully, and to my mind would estop Harris & Company 

to deny either Mr. Weller was the agent of the owner of the property 
and also to denv that thev knew be was agent of the owner and 
dealt with him as the agent of the owner. Now, we have 
that to start with. So, as your Honor says, there could have 
been nothing like a concealment on Mr. Weller’s part as against 
Harris & Company in the fact that he did represent the owner of the 
property whom he consistently refused to disclose, and as our 
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Court of Appeals has said, and as your Honor lias said, lie was under 
no obligation to disclose. The Court of Appeals in this same matter, 
sitting on this same contract said it was entirely proper by that con¬ 
tract for Mr. Weller to require the purchaser, Harris & Company, to 
pay a commission, or part of the commission, or fee charge to Mr. 
Weller; that that was frequently done and was entirely proper. 

“Mr. Peyser: Sure; that is just what we were saying.” 

“The Court: I will sustain the objection for the present.” 

Then again the Court stated: 

“The Court: I state that until there is some other showing made, 
the defendant has a right to object to the proof of receipt by Mr. 
Well®' of any amount from Lansburgh.” 

“Mr. Peyser: I am not asking anything about Mr. Weller now. 
Mr. Peelle hasn’t given me a chance. I understand that that is 
objected to and sustained—this letter showing this statement of Mr. 
Weller to Lansburgh.” 

“The Court: This is the same thing that as was sought to be 
shown by the books.” 

“Mr. Peyser: No, sir. The books have three items. This is a 
statement tendered by Mr. Weller to Lansburgh & Brother.” 

******* 

“The Court: I understand. But the purpose of offering this, 
is it not, is to show that Mr. Weller received from Lansburgh & 
Brother a certain amount over and above the ten thousand dollars 
which was deducted?” 

“Mr. Peyser: Yes, sir.” 

“The Court: And I say, as the matter now stands, I will 
40 sustain the object- to that.” 

“Mr. Peyser: I note an exception.” 

“The Court: Let me indicate the reason I do it. I said to Mr. 
Peelle, when he was making the motion to exclude this testimony, 
that I thought it was a matter that might better come after all the 
other evidence was in, because we frequently take evidence tenta¬ 
tively, on the suggestion that later something will be brought in that 
makes it admissible, but I think here, until you have put in all your 
other witnesses, it would be best not to go on with this. You could 
then call Mr. Weyl. I don’t want to rule definitely on that proposi¬ 
tion.” 

“Mr. Peyser: This is an open matter until the final ruling.” 

Thereafter counsel for plaintiff sought to examine the witness 
Weyl further. Whereupon the Court ruled as follows: 

“The Court: Captain Peyser, until you get all the other evidence 
in, I am going to rule that so far as this case is concerned, the deal¬ 
ings between Lansburgh & Brother and Mr. Weller are not in the case 
at all.” 

“Mr. Peyser: I am going to offer this. Mr. Peelle can object. I 
am going to take my exception to it.” 

“The Court: Why not close your case otherwise and bring Mr. 
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Weyl back to the witness stand, so that I can know that fact is in the 
case, outside of the mere question of these books? ,, 

“Mr. Peyser: They are not only books; they are papers. They are 
the hooks of record.” 

“Mr. Edelin: I think there is one question outside of what we are 
going to ask Mr. Weyl, if I may ask Mr. Peyser that question now.” 

“The Court: Very well.” 

Thereupon Mr. Julius I. Peyser, was recalled and testified as fol¬ 
lows : 

“Q. At the time you paid Mr Weller this commission of ten thou¬ 
sand dollars, did you know that he had been paid a commission by 
anyone else?” 

3fe 3(C $ $ $ $ J(c 

47 “A. I did not know, neither did anybody connected with 

the firm of R. Harris & Company know anything about any 
other payment outside of the ten thousand dollar payment to Mr. 
Weller under the contract.” 

“Q. When did you first learn there had been another payment? 
A. From information which I won’t state, it being hearsay, obtained 
from persons related to the vice president of the concern and a mem¬ 
ber of the Lansburg family—a member of the Lansburgh family 
gave the information.” 

“Q. When? A. Last August a year, down at Atlantic City.” 

Thereupon the witness was excused. 

Thereupon the following occurred: 

“The Court: I think we have come to a point—as I understand it, 
you have no further testimony except that which you want to offer 
through Mr. Weyl as to what Weller got from Lansburgh & Brother?” 

“Mr. Peyser: Also to follow that up with a gentleman who has 
other evidence with him, resolutions and so on, showing the pro¬ 
cedure.” 

* * * * * * * 

“Mr. Edelin: Before you rule, I want to call attention to the first 
count of this, which has been sustained on demurrer; ‘That the 
plaintiff was desirous of continuing said business and solicited of the 
defendant—‘This, beforehand, states the relationship; that we re¬ 
ceived word he sold the building for the prior owner and so forth— 
‘that thereafter and for some months plaintiff and plaintiff’s at¬ 
torneys and agents had many conversations and conferences and 
communications looking to the purchase of said land and premises, 
and on the 29th day of December, 1919, the plaintiff purchased the 
said land and premises for the sum of $405,000 * * * and 

compelled the plaintiff to pay him the sum of $10,000, which sum 
plaintiff paid, and that thereafter we also learned he received a 
commission from the said Lansburgh & Brother.’ 
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“We say that this count having been sustained we have proved 
what we are required to prove under this count; that we went 

48 to the defendant, knowing that he had sold the building 
before, went to him and asked that he solicit of the owner 

that the building be sold; had these conferences; that we bought the 
building for $405,000 and paid a commission of $10,000. There¬ 
after we learned that he received a commission from the other side, 
and we therefore asked for $10,000. This count has been sustained 
on demurrer, and we have proved all we are required to prove under 
that count.” 

“The Court: There are some other facts that have come into the 
case that were not before the Judge who ruled whether you had a 
cause of action or not.” 

“Mr. Edelin: We have proved all that is necessary to prove under 
this count. Now your Honor says we have to show more. That is, 
I assume you are about to so rule.” 

“The Court: The question is whether on the evidence in the case 
there is anything to go to the jury on the point whether or not Mr. 
Weller was acting as your agent in this transaction, in view of the 
undisputed evidence that is furnished by this contract, showing that 
he was acting as agent for somebody else, and in view of the testi¬ 
mony of your own witnesses that you knew at the time you were 
dealing with Mr. Weller that he was representing somebody else, and 
notwithstanding that knowledge you offered to pay his $10,000 to 
represent you.’ r 

“Mr. Edelin: Which is no more than is stated in this first count.” 

“Mr. Peyser: The Court of Appeals says that can be done.” 

“Mr. Edelin: We state in this first count that we were advised by 
this defendant that he had negotiated the sale of these prem r ses, and 
asked us to vacate the premises.” 

“The Court: You don’t say there that you were advised he neg)ti- 
ated it, and that you knew when you were dealing with him that he 
was representing somebody else. The evidence disclosed that fact.” 

“Mr. Edelin: The evidence discloses that we went to the only 
man in the world we could go to.” 

“The Court: That makes no difference. You could go to the only 
man in the world you could go to, but you couldn’t undertake 

49 to pay him money to represent you, when he says, and you 
knew, he was representing somebody else, and then come 

into court and claim to get back your money.” 

“Mr. Edelin: We can certainly go to a man who is working for 
another man and ask him to work for us.” 

“Mr. Peelle: Against the other man?” 

“Mr. Edelin: There is certainly no crime in asking a man to leave 
his present employment and work for somebody else, and it isn’t a 
crime for that man to do it.” 

“The Court: Not unless he tells you.” 

“Mr. Edelin: I think Mr. Peyser testified he raised some question 
about that at the time the contract was signed.” 

“The Court: But he went ahead.” 

5—4156a 
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“Mr. Edelin: And Mr. Weller also said it didn’t mean anything.” 

“The Court: He didn’t raise any objection at the time the first 
paper was signed.” 

“Mr. Edelin: As I recall, he testified that in both contracts, when 
Mr. Weller described himself as agent-” 

“The Court: I guess you are right, but nevertheless he went ahead. 
The only difference between the two is that this says $405,000, anj 
it was known at the time that Mr. Weller was to take $10,000.” 

* * * * * * * 

“The Court: I am prepared to rule. It doesn't follow that a ver¬ 
dict being set aside as against the weight of evidence the court ought 
to act at the time the evidence is offered by excluding it. Nevertheless, 
it does seem to me in this case there is no evidence which contradicts 
the proposition that the plaintiffs knew Mr. Weller was the agent of 
the owner of the property, and knowing he was the agent of the owner 
of the property, they undertook to pay him a commission in a trans¬ 
action in which they knew he was representing somebody else. Hav¬ 
ing discovered, as they say, later on that this agent for the owner gjt 
something from the owner they now think they ought to get 
50 back the $10,000 they paid. I think this case, assuming— 
I am not saying there was any such arrangement as Captain 
Pevser testified to. That would be a matter of fact—but assuming 
that to be the case, and that is the case which the plaintiff makes 
here, I think the law would simply leave the parties where they were, 
where they put themselves, and therefore I will sustain the objec¬ 
tion to the admission of testimony to show that Mr. Weller got any¬ 
thing from Lansburgh & Brother, the owners of this pioperty.” 

“Mr. Edelin: And your Honor will allow us an exception.’’ 

“The Court: Yes.” 

“Mr. Peyser: I think we ought to show on the record-” 

“The Court: You may make your offer.” 

“Mr. Peyser: May it please your Honor, so the record will be 
complete, I am offering in evidence a letter dated December 11, 
1919, with the headline of Joseph I. Weller, and it says it is a state¬ 
ment for Lansburgh & Brother, in regard to the sale of Lot 23, 
Square 431.” 

“The Court: Have it marked for identification and I exclude it. 
The exhibit will show for itself what it says. (Exhibit XI.)” 

“Mr. Peyser: And that part of the real estate statement of Lans¬ 
burgh & Brother showing the transaction of December 13, with the 
marginal figures “C” and ‘J’, the ‘C’ item being $75,000 and the 
M’ item, $50,000, and on the second page of the said statement the 
item of December 13th, showing a blank marginal note, $14,554.59. 
Mr. Peele objects?” 

“Mr. Peelle: 1 object to all that on the grounds stated.” 

“The Court: I understand that the witness will furnish copies of 
these, so that it will not be necessary to use the originals.” 

“The Witness: I will be glad to do so.” 
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“Mr. Peyser: Now, I wish to make a statement of the law as I 
see it. I maintain that a person who is in a position as shown of 
Mr. Weller, to have received compensation from a purchaser of real 
estate, regardless of the fact of what he is called, that he is 

51 paid for that service, and that unless he discloses to the said 
purchaser the amount received from the purchaser and also 

the seller, he is a factor, and that he is liable for a return of the 
money which he has not disclosed. That is our ease.” 

“Mr. Peelle: Then, if your Honor please, we move for a directed 
verdict in behalf of the defendant. First, upon the ground that the 
evidence in this case shows clearly that Mr. Weller was acting as 
agent for the owner; that that fact was fully disclosed and known 
to the plaintiff in this case before the beginning of negotiations look¬ 
ing to the purchase of the Jenifer building by the plaintiff; that 
if the testimony that Mr. Weller was employed to represent the 
plaintiff in these negotiations be true, then the plaintiff has no right 
in this court or any other court, after having gone to another party's 
agent and attempted to employ him to work against the other party 
in the negotiation of a sale. If, on the other hand, that testimony 
be not true, then no case for the plaintiff is made out. We consider 
we are entitled to a verdict on that ground, and we contend that 
wo are clearly entitled to it in the ground that the former adjudica¬ 
tion in this case works a complete estoppal.” 

“Mr. Edelin: We object to that. That is a matter of difference of 
opinion.” 

“Mr. Peyser: This whole record is in the case.” 

“Mr. Edelin: It was offered for one purpose, but not for the pur¬ 
pose of sustaining a plea of res adjudicata.” 

“Mr. Peyser: We maintain that plea of res adjudicata is not suffi¬ 
cient.” 

“The Court: I am going to rule on that point, because I haven’t 
taken the time to read the bill, but I will grant the verdict for a di¬ 
rected verdict on the first ground, as stated. The other ground may 
be as good or better than the one I am going to put it on, but that 
is what is in my mind about it. It was perfectly well known through 
this transaction, so that it cannot be disputed in any way, shape or 
manner, that Mr. Weller was the agent of Lansburgh <& 

52 Brother, and that fact being known right up to the end of 
the transaction, it cannot be possible that the plaintiff can 

recover back what he had to pay, admittedly as his fee, to a person 
acting for somebody else and pay it for the purpose of getting that 
person to act for the one who pays that fee, and whose interests are 
necessarily adverse to the other party principal in the transaction.” 

“Mr. Peyser: I am going to ask for a correction in your Honor’s 
statement. Your Honor said ‘agent for Lansburgh.' We did not 
know he was agent for Lansburgh. I would like to have you correct 
that to ‘agent for the owner/ ” 

“The Court: Well, agent for the owner, I have said over and over 
again.” 

“Mr. Peelle: We have admitted Lansburgh was the owner.” 
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“The Court: Agent for the owner.” 

“Mr. Peyser: The other statement is that Mr. Peelle said we em¬ 
ployed Mr. Weller to work against the interests of the owner.” 

“The Court: I didn’t say that. It is my statement that goes for 
whatever it is worth, not Mr. Peelle’s.” 

“Mr. Peelle: You employed him-” 

“The Court: They employed him. That immediately puts Mr. 
Weller, if it were a tact, in a position where he was undertaking to 
serve two masters, and the plaintiffs put him there, and the court 
does not, either at law, nor in equity, recognize the aim of a man 
doing that sort of a thing.” 

“Mr. Peyser: There can be real estate factors, in law, to represent 
both parties. I know of a thousand transactions-” 

“The Court: I am talking about this case.” 

“Gentlemen of the jury, my view of the matter is as I have stated. 
Fortunately, for you, and for me, if I am wrong—more fortunately 
for me perhaps, because I am doing this with your cooperation—- 
the Court of Appeals will have a chance to say so.” 

(Whereupon the jury was instructed to render a verdict 
.53 for the defendant, to which instruction exception was duly 
noted.) 


* * * * * * * 

And be it remembered that the exceptions taken by counsel for 
plaintiff as hereinbefore set forth were so taken by said plaintiff 
then and there at the times of the riding and decision by the Court 
and said exceptions were then and there entered upon the minutes 
of the Court then presiding at the hearing, and the counsel for the 
plaintiff then and there prayed the Court and now prays the Court 
to sign and seal this Bill of Exceptions in which is accurately set 
forth said exceptions and the substance of the proceedings, argu¬ 
ments and other matters given at the trial. And at the request of 
said counsel the same is accordingly signed and sealed and made a 
part of the record of this case, this 21st day of April, A- D. 1924, 
nunc pro tunc. 

WALTER I. McCOY, 

Chief Justice. 

f>4 [Endorsed:] Law. No. 67103. R. Harris & Company, 

Inc., a corporation, 400 7th St. N. W., Plaintiff, vs. Joseph T. 
.Weller, Defendant. Bill of Exceptions. Julius I. Peyser, George E. 
Edelin, Attorneys for Plaintiff, Wilkins Building. 

Endorsed on cover: District of Columbia Swnreme Court. No. 

t 

4156. R. Harris & Company, Inc., appellant, vs. Joseph I. Weller. 
Court of Appeals, District of Columbia. Filed April 24, 1924. 
Henry W. Hodges, clerk. 
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No. 4166. 

R. HARRIS & COMPANY, INC., Appellant, 

VS. 

JOSEPH I. WELLER. 

BRIEF ON BEHALF OF APPELLANT. 


Statement of the Case. 

These parties have been before this Court previously in 
the case of R. Harris & Company vs. Joseph I. Weller and 
others, No. 3725, reported in 52 App. D. C., 6. The former 
proceeding was an equity suit seeking discovery and other 
relief; the present suit is based upon matters learned subse¬ 
quent to the final disposition of the preceding suit and is at 
law. 

The appellant here sues to recover commissions paid by it 
to the appellee, as its agent, for his services in procuring the 
sale to it of premises in the District of Columbia known as 


the Jenifer Building and located at the northwest comer of 
Seventh and D streets, the payment being made in ignorance 
of the fact that the appellee was also receiving compensation 
from the vendor. 

The record shows that for a long time prior to April 14, 
1919, appellant occupied the first floor stores Numbers 400 
and 402, and the full basement under number 400 and the 
basement under the rear of 402 in the said Jenifer Building 
as tenants of one Josephine Davis. On April 14, 1919, a 
letter was received from the appellee stating that he had re¬ 
cently negotiated the sale of the said Jenifer Building and 
offered to open negotiations for the cancellation of the un¬ 
expired portion of appellant’s lease (Rec., p. 20). 

Thereafter some negotiations were had between the secre¬ 
tary and attorney for the appellant and the appellee, looking 
towards the cancellation of said lease following which, on 
April 27, 1919, a letter was received by appellant’s attorney 
and secretary from the appellee suggesting the possibility of 
a consideration of one hundred thousand ($100,000.00) dol¬ 
lars for such cancellation (Rec., p. 21). 

Appellee was advised that it would be satisfactory to can¬ 
cel the lease and surrender the premises for said sum of one 
hundred thousand ($100,000.00) dollars, but appellee then 
stated that the offer had been withdrawn (Rec., p. 21). 

During this time one Helma Erickson, a clerk in appellee’s 
office, held the title to said property as strawman for the 
real owner. In accordance with her instructions rent was 
paid to her by appellant (Rec., pp. 18, 19). She later 
transferred title to the United States Mortgage & Trust Com¬ 
pany, who in turn conveyed to appellant. 

The real owners were unknown to the appellant and it was 



impossible to ascertain the identity of such owners. However, 
after the sale to appellant, which will be referred to herein¬ 
after, it was learned that the real owners were Lansburgh & 
Brother, of Washington, D. 0. 

After the failure of negotiations for the cancellation of 
appellant’s lease, appellant sought to and did employ ap¬ 
pellee as its agent for the purpose of effecting a purchase of 
the said building from the owners. Appellee was offered the 
sum of ten thousand ($10,000.00) dollars for a successful 
performance of this agency and such offer was accepted 
(Rec., p. 22). 

Negotiations were then had between appellee and appel¬ 
lant and between appellee and the then owners, which re¬ 
sulted in an acceptance of an offer of four hundred five 
thousand ($405,000.00) dollars as the purchase price of said 
building in addition to ten thousand ($10,000.00) dollars 
commissions to the appellee. This agreement was reduced 
to writing and a deposit of twenty-five thousand ($25,000.00) 
dollars was made. The agreement was not signed by Lans¬ 
burgh & Brother, the owners, but was signed as follows: 

“Approved by the agent of the owner of the above 
described property under authority to him by said 
owner. Of the purchase price of four hundred fifteen 
thousand ($415,000.00) dollars, the sum of four 
hundred five thousand ($405,000.00) dollars shall 
apply on account of purchase price and ten thousand 
($10,000.00) dollars on account of fee charge. 

JOSEPH I. WELLER, 

Agent” 

This contract is identified as Exhibit Number 19 and ap¬ 
pears in full on pages 15 to 17 of the record. 


On the day for settlement of the sale under said contract, 
another contract, Exhibit 16 (Rec., pp. 15, 16) was handed 
to the secretary and attorney of R. Harris & Company who 
protested against the signing of this second contract, but the 
appellee insisted that this contract be signed and that settle¬ 
ment be made thereunder. 

The consideration for the purchase of the property was 
shown in this second contract to be four hundred five thou¬ 
sand ($405,000.00) dollars and was signed as follows: 

“Approved by the agent of the owner of the above 
described property under authority to him by said 
owner. 

JOSEPH I. WELLER, 

Agent.” 

Objection was made to appellee describing himself in both 
of said contracts as agent for the owner, but appellee reassured 
appellant and stated “That is a matter of form” (Rec., p. 23). 

The sale was consummated and the owners were paid the 
sum of four hundred five thousand ($405,000) dollars as 
provided in the contracts, and appellee was paid his com¬ 
mission of ten thousand ($10,000.00) dollars. 

During August, 1922, appellant company learned for the 
first time that Lansburgh & Brother had also paid a commis¬ 
sion to the appellee (Rec., p. 23). 

Thereupon the present suit was instituted, and at the 
trial appellant offered evidence as summarized above. In 
addition thereto one Adolph Weyl, treasurer of Lansburgh & 
Brother and a witness for appellant, produced the ledger 
sheet of Lansburgh & Brother showing the items relative to 
the sale of the Jenifer Building to appellant and read there¬ 
from various items, among which, the witness testified, was 
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an item of twelve thousand one hundred fifty ($12,150.00) 
dollars commission paid by Lansburgh & Brother to the ap¬ 
pellee for the sale of this property to appellant and for other 
work. While it was admitted by counsel for appellee that 
appellee had been paid by Lansburgh & Brother, the testi¬ 
mony along this line was objected to and a motion was made 
to strike it out (Rec., p. 30). This motion was granted, to 
which an exception was noted (Rec., p. 31). The Court 
also refused to permit any testimony relative to the dealings 
between Lansburgh & Brother and the appellee, to which an 
exception was noted (Rec., p. 31). 

With no further testimony than that given, as herein sum¬ 
marized, together with that offered by the appellant and re¬ 
fused admission by the Court, appellant rested, whereupon 
the Court instructed the jury to return a verdict for the de¬ 
fendant, to which instruction exception was duly noted. 

From the verdict and judgment entered thereon, appeal is 
made to this Honorable Court. 

Assignment of Errors. 

1. The Court erred in directing a verdict for the defend¬ 
ant. 

2. The Court erred in ruling contrary to the evidence and 
to the weight of the evidence. 

3. In directing a verdict for the defendant the Court ruled 
contrary to the law of the case, because the testimony taken 
in behalf of the plaintiff made out a prima facie case as de¬ 
clared in Count 1 of the declaration, demurrer to which had 
been overruled. 


4. The Court erred in refusing to hold that the plaintiff 
had made out a prima facie case. 

5. The Court erred in not holding that the defendant was, 
in law, the agent of the plaintiff when the evidence showed 
plaintiff had paid defendant commissions. 

6. The Court erred in holding, in effect, that it was in¬ 
cumbent upon plaintiff to prove an actual express contract 
of employment with the defendant. 

7. The Court erred in refusing to hold that the plaintiff 
had shown, prima facie, a contract of employment with the 
defendant. 

8. The Court erred in refusing to admit testimony to show 
that the defendant had received commissions from the seller 
of the Jenifer Building. 

9. The Court erred in refusing to give weight and con¬ 
sideration to the testimony of the witness Peyser as to the 
employment of the defendant as plaintiff’s agent. 

10. The Court erred in ruling that plaintiff’s own testi¬ 
mony rebutted any presumption of agency betweep plaintiff 
and defendant. 


ARGUMENT. 


This action is based upon the proposition of law that a 
real estate broker cannot accept compensation from both 
parties to a transaction without a complete disclosure of his 
double agency to both parties, and if he fails to make such 
disclosure either party may recover back the payment made 
in ignorance of the double agency. 

In the case at bar the evidence, and consequently the ad¬ 
mitted facts on this appeal, show that the appellee was em¬ 
ployed by the appellant to effect the purchase of the Jenifer 
Building from the undisclosed and unknown owners thereof. 
Having accepted this employment he performed his duties 
and consummated the desired sale. He was paid the agreed 
compensation of $10,000 by appellant. Subsequently ap¬ 
pellant learned for the first time that the appellee had also 
been paid by the vendors, and thereupon appellant brought 
this suit to recover back the $10,000 paid to the appellee in 
ignorance of the fact that appellee was being paid also by the 
vendor. 

Bearing the foregoing in mind we come now to a con¬ 
sideration of what we consider to be errors of the court below. 
They are summarized as follows: 

(1) THE COURT SHOULD HAVE LEFT IT FOR THE JURY 
• TO DETERMINE FROM THE EVIDENCE IF AN AGENCY 

EXISTED BETWEEN THE PARTIES (Assignment of Errors 1, 
2, and 9) ; 

(2) THE COURT BELOW ERRED IN EXCLUDING TESTI¬ 
MONY SHOWING PAYMENT TO APPELLEE BY THE VENDORS, 
BECAUSE 
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(a) Appellee was, in law, appellant’s agent 

FOR THE PURPOSE OF PURCHASING THE JENIFER BUILD¬ 
ING (Assignment of Errors 4, 5, 6, 7, and 10); 

( b ) If NOT SOLELY APPELLANT’S AGENT APPELLEE 
ACTED IN THE CAPACITY OF DUAL AGENT, AND COULD 
NOT ACCEPT COMPENSATION FROM THE VENDORS WITH¬ 
OUT appellant's knowledge (Assignment of Er¬ 
rors 4, 5, 6, 7, and 10); 

(3) THE COURT RULED CONTRARY TO THE LAW OF THE ” 

CASE (Assignment of Errors 3). 

THE COURT SHOULD HAVE LEFT IT FOR THE JURY TO 
DETERMINE FROM THE EVIDENCE WHETHER OR NOT AN 
AGENCY EXISTED BETWEEN THE PARTIES. 

It is the contention of appellant that any evidence, no 
matter how slight, which tends to prove an agency is a ques¬ 
tion of fact for the consideration of the jury. 

“Whatever evidence has a tendency to prove an 
agency is admissible, even though it be not full and 
satisfactory, it is the province of the jury to pass upon 
it.” 2 R. C. L., 820. 

The case of Jewell, Admr., vs. Posey, an Iowa case, was an 
action against a contractor for goods sold and delivered to a 
subcontractor. There was evidence that the defendant, « 

owner, promised to pay the bills of his contractor and to settle • 
their accounts so long as there was anything due the sub¬ 
contractors. There was no showing that settlement had ever 
been made between the contractor and subcontractor, or that 
there was anything due from the contractor to the subcon- 4 

tractors. 
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The trial court directed a verdict for the defendant and the 
question on appeal was whether or not the court was right in 
so doing, in view of the evidence as to agency. 

Held: 

“We think in view of the fact that Garrison, the 
man who furnished the goods, is dead and cannot 
give his version of the transaction, that the evidence 
as to the conversations had by one of these witnesses 
with defendant relating to the arrangements made 
with Garrison, plaintiff’s intestate, the hearsay evi¬ 
dence regarding Garrison’s statements, and the evi¬ 
dence that part of the goods were actually used by the 
defendant, the case should have gone to the jury on 
the question of agency. Meechem, Agency, Section 
106 . * * * 

“The trial court was evidently of the opinion that, 
while this evidence tended to show a contract between 
Ray Brothers and defendant for the benefit of plain¬ 
tiff and others who furnished goods, yet as it also ap¬ 
pears that payments were also to be made by defend¬ 
ant so long as there was something due from defend¬ 
ant to said Ray Brothers, and that, after plaintiff had 
failed to show there was anything due, there could be 
no recovery. It is true that one of the witnesses 
stated that defendant did not agree to pay bills be¬ 
yond what Ray Brothers’ work amounted to, but he 
also stated that defendants told him he would settle 
all their accounts and look after them as he had 
agreed to do. This was evidently after the work was 
finished, and while it is true there have been no settle¬ 
ments between Ray Brothers and Posey, yet it was 

FOR THE JURY TO SAY FROM ALL THE EVIDENCE 
WHETHER OR NOT DEFENDANTS DID AGREE TO PAY 
THESE BILLS UNCONDITIONALLY, WHETHER OR NOT 


THE CONDITION HAD BEEN FULFILLED OR IF NOT FUL¬ 
FILLED, waived.” Jewell, Admr., vs. Posey, 119 
Iowa, 412; 93 Northwestern, 379. 

Bellman vs. Pa. Valley Ry. Co., 31 Pa. Super., 389, was an 
action in assumpsit for services. 

Defendant was a railway corporation with offices in Pitts¬ 
burgh. The offices had the corporation name on the door 
and were occupied for a long time by one W. A. Straub, who 
appeared to be in charge. Straub represented himself as 
agent of the corporation and at his request the plaintiff per¬ 
formed sendees for the corporation. There was evidence to 
show that certain stockholders and officers of the company 
had testified before a Justice of the Peace in the presence of 
Straub, that he, Straub, w 7 as an agent of the corporation. 
There was also evidence that plaintiff went to the office of de¬ 
fendant and reported to Straub, in the presence of stock¬ 
holders and officers, as to the progress of the work upon which 
he was engaged. 

Upon this evidence the Court entered a compulsory nonsuit 
and refused to strike it out. 

On appeal it was held: 

“It must be conceded that there is a lack of clear 
and concise evidence of the agency of Straub but it is 
not so clear that under all of the evidence a jury 
would not have the right to infer his authority. The 
sole question here now for decision is this: Was the 
learned Court justified in granting a compulsory non¬ 
suit and refusing to take it off? In Hill vs. Trust 
Co., 108 Pa., 1, the Supreme Court, by Mr. Justice 
Sterrett, said: ‘In our practice, a peremptory non-suit 
is in the nature of a judgment for defendant on de- 


murrer to the evidence; and hence in testing the 
validity of such non-suit, the plaintiff is entitled to the 
benefit of every inference of fact which might have 
been fairly drawn by the jury from the evidence be¬ 
fore them. Maynes vs. Atwater, 88 Pa., 496. It is 

IMMATERIAL THAT THE EVIDENCE IN SUPPORT OF THE 
PLAINTIFF’S CLAIM MAY BE SLIGHT, PROVIDED IT 
AMOUNTS TO MORE THAN A MERE SCINTILLA. If 
THERE IS ANY EVIDENCE WHICH ALONE WOULD 
JUSTIFY AN INFERENCE OF THE DISPUTED FACTS ON 
WHICH HIS RIGHT DEPENDS, IT MUST, ACCORDING TO 
THE WELL SETTLED RULES, BE SUBMITTED TO THE 
JURY.’ * * * 

“In the case at bar the evidence certainly is not 
strong, but we cannot see how the Court could dis¬ 
regard the inferences which might reasonably be 
drawn from the proof.” Bellman vs. Pa. Valley Ry. 
Co., 31 Pa. Super., 389. 


“But if the fact of agency rests in parol, or is to be 
inferred from the conduct of the principal, and there 
be evidence tending to show the agency, the accounts 
or declarations of the agent are admissible in evi¬ 
dence, and the jury must determine the fact of agency 
vel non. Martin vs. Brown, 75 Ala., 442. 


“* * * but when evidence of facts ‘in pais’ 

tending to show the relation of principal and agent 
existed, has been offered directly or substantially it 
is then the province of the jury to determine whether 
there is such proof of agency, as to make the declara¬ 
tion of the supposed agent, binding on the principal.” 
National Bank vs. Baltimore Bank, 36 Md., 5. 


“There is evidence in the record tending to show 
that Spurr, who was the payee named in the note was 
the agent of the plaintiff in Carrol County * * * 

It is a general rule of law that whatever evi¬ 
dence HAS A TENDENCY TO PROVE AN AGENCY IS AD¬ 
MISSIBLE, EVEN THOUGH IT BE NOT FULL AND SATIS¬ 
FACTORY, AND IT IS THE PROVINCE OF THE JURY TO 

pass upon it.” Joyce vs. Rohan, 134 Iowa, 12; 111 
Northwestern, 319. 

“* * * We are not here called upon to deter¬ 

mine whether the evidence was sufficient to entitle 
plaintiff to recover, or the weight to be given to the 
evidence; but we will look to the evidence for the 
purpose of determining whether it fairly tended to 
establish plaintiff’s cause of action, and, if it did, 
then the court erred in taking it from the jury by 
the instruction.” People of the State of Illinois vs. 
People’s Insurance Exchange, — Ill., —; 2 L. R. A., 
340, 342. 


“The appellant, the Bradstreet Company, being a 
foreign corporation, was sued in Bastrop County, of 
this State, for damages for an alleged libel upon 
plaintiff, Robert Gill, a merchant in the town of 
Bastrop. The business of the Bradstreet Company is 
that of a commercial agency. It is a foreign corpora¬ 
tion, and does business in the United States and in 
Texas. It is alleged in the petition that the com¬ 
pany is a foreign corporation, and that John M. 
Finney is its local agent in Bastrop County. De¬ 
fendant denied that it had any agent in the county, 
and pleaded in abatement to the jurisdiction of the 
court. The court instructed the jury ‘that the evi¬ 
dence shows that defendant has an agent in Bastrop 
County, and that the court has jurisdiction of the 


case/ It is insisted that this charge is error, because 
there was evidence tending to show that defendant 
had no agent in the county, and that the charge was 
upon the weight of evidence. 

“We think it was error to so charge the jury. The 
court should have instructed the jury that if Finney 
was employed or engaged by the company as its cor¬ 
respondent at the time the suit was brought, to fur¬ 
nish it with information as to the commercial stand¬ 
ing of merchants and business men in Bastrop 
County, to be used by the company in its reports to 
its customers and subscribers in conducting the busi¬ 
ness of the company, then he would be its agent; 
and, he being a resident of the county, the court had 
jurisdiction in the case. The letters of the company 
to Finney, coupled with the testimony that he made 
reports to it of the status of merchants in Bastrop, 
would support a finding that he was such agent; but 
there was other evidence which the jury might have 
considered, and from which they may have con¬ 
cluded that he was not engaged by defendant as its 
agent at the time the suit was brought. The question 
of agency or not should have been left to the jury. 
It would have been error to instruct the jury, as re¬ 
quested by defendant, that Finney was not its agent. 
It was error to instruct them that he was such agent.” 
Bradstreet Company vs. Robert Gill, — Tex., —; 2 
L. R. A., 405. 


Although the precise question involved under this topic 
has never been discussed by this Court, yet the general prin¬ 
ciple of law has recently been applied in the case of Terminal 
Taxicab Co. vs. Blum in the following language: 

“The courts of review in this country are applying 
with increasing strictness the rules limiting the right 
of the trial judge to invade the province of the jury. 


This court, in the case of Gloria vs. Washington South¬ 
ern R. Co., 30 App. D. C., 559, said: ‘A motion to di¬ 
rect a verdict is an admission of every fact in evidence, 
and of every inference reasonably deducible there¬ 
from. And the motion can be granted only when but 
one reasonable view can be taken of the evidence and 
the conclusions therefrom, and that view is utterly 
opposed to in the plaintiff’s right to recover in the 
case.’ The rule more generally followed is that ‘it is 
only where all reasonable men can draw but one in¬ 
ference from the undisputed facts that the question to 
be determined is one of law for the court.’ These nar¬ 
row restrictions apply where the court has before it 
the whole case. Even less latitude is allowed 

WHERE THE JURY ARE PEREMPTORILY INSTRUCTED AT 
THE CONCLUSION OF THE PLAINTIFF'S AFFIRMATIVE 
CASE THAN WHERE SUCH AN INSTRUCTION IS GIVEN 
WHEN ALL THE EVIDENCE OF THE PARTIES IS BEFORE 

the court." Terminal Taxicab Company vs. Milton 
Blum, W. L. R., Vol. LII, page 469. 

Bearing in mind that a motion for directed verdict is in the 
nature of a demurrer to the evidence and that in testing the 
validity of the granting of such a motion the plaintiff is en¬ 
titled to the benefit of every inference of fact which might be 
fairly drawn by the jury from the evidence before them, we 
will now consider the testimony offered on behalf of the ap¬ 
pellant, and consequently the admitted facts on this appeal. 

The witness Peyser very clearly and unequivocally stated 
that he, on behalf of the appellant, employed the appellee and 
offered him $10,000 for his services. This employment was 
accepted. 

“He (Mr. Weller) went to New York, my record 
shows the date he went to New York and I have a 
telegram from Mr. Weller there, and when he came 


back I saw him, and told him that we were anxious 
to handle the transaction as quickly as possible, and 
we wanted to know whether we could buy or lease 
the property, and he said to me, ‘I would not be in a 
hurry about that/ He said, Well, I had an engage¬ 
ment with him at the University Club, and he said, 
‘I will talk to you at that time/ And the next day 
I went to the University Club. I said, ‘Brother Wel¬ 
ler/—I knew him pretty well, I think we went to law 
school together—I said, ‘Brother Weller, my folks 
are very much worried about this transaction. We 
have been in business there for 40 years, and we do 
not want to be put out of the place. Is there not 
some way in which a lease or a sale could be made?’ 
He said, ‘No, the price would be so outrageous that 
it would be almost impossible for anyone to handle 
it/ I said, ‘If you can buy the building on any kind 
of terms at all, we will stretch a point. We will em¬ 
ploy you and retain you, I will give you ’ He 

said, ‘It is not necessary/ I offered him then and 
there ten thousand ($10,000) dollars to represent R. 
Harris & Company in the purchase of the building. 
He accepted it, and the interview testified by Mr. 
Strauss when we met at Mr. Wolf’s house, I went 
down to Mr. Wolf’s home on Q, Street, near 19th 
Street, around in that neighborhood somewhere, and 
I saw him there and I said, ‘As far as this payment is 
concerned of ten thousand dollars ($10,000) we will 
pay you that if we buy the property. We are hereby 
employing you/ and we did then and there employ 
him and there is no question in the world that he 
was employed by us. Of course, all through the let¬ 
ters, the letters that followed, showed the employ¬ 
ment/’ (Rec., pp. 21, 22.) 


“Q. You still insist that you employed Mr. Weller 
to act for you? A. Yes, sir, I still insist it and say 
that we paid the ten thousand ($10,000) dollars” 
(Rec., p. 27). 

The testimony of the witness further shows that following 
this employment certain negotiations were had which re¬ 
sulted in the purchase of the Jenifer Building by the appel¬ 
lant and the promised consideration of ten thousand ($10,- 
000) dollars was paid the appellee. (See contract, Exhibit 
19, Rec., pp. 15, 16, and also the testimony of the witness 
Weyl, Rec., p. 19). 

It may be claimed that this testimony is vitiated by the 
manner in which the appellee signed the contracts of sale 
and the presumption arising therefrom. But this is met also 
by the unequivocal testimony of the same witness. 

“He said that he understood that he was to ‘be 
your agent and get $10,000’ from us—I imagine that 
this contract would change it, but the contract speaks 
for itself, but I said, ‘It states in there that he was to 
be agent for the owner.’ He said, ‘That is a matter 
of form, and your settlement will show that you paid 
$415,000 for the property.’ I waited for the settle¬ 
ment and gave him the check, and waited for Mr. 
Marsh to prepare the statement showing that the 
property was bought for $415,000, and it had that 
notation on it, and it was never understood otherwise 
that Weller was there representing us, we were pay¬ 
ing the man; and he was to my mind an employee—.” 
(Rec., p. 23.) 

* * * * * * * 

“Q. You objected in this $415,000 contract to 
having Mr. Weller described as the agent of the 


owner? A. Yes, sir, I objected to the formation, I 
did not object to the contract, but you will notice 
the place where Mr. Weller’s name was signed, I 
objected to the formation of that paragraph. 

“Q. Which described him as the agent of the 
owner? A. Or the seller, they are used synony¬ 
mously there. That is in contract No. 19.” 

“Q. Just let me get that please. This is the para¬ 
graph that you refer to: ‘Approved by the agent of 
the owner of the above described property under au¬ 
thority to him by said owner. Of the purchase price 
of four hundred fifteen thousand ($415,000) dollars 
the sum of four hundred five thousand ($405,000) 
dollars shall apply on account of the purchase price, 
and ten thousand ($10,000) dollars on account of 
fee charge. Joseph I. Weller.’ A. Yes, sir. I 
wanted it to state the fee charge made by the pur¬ 
chaser, and I asked him to give it to the owner for 
approval of the contract.” (Rec., p. 26.) 

“Q. But relying upon the thought that he could get 
that property for you, you offered him ten thousand 

($10,000) dollars- A. (Interrupting.) I offered 

ten thousand ($10,000) dollars, and I wanted it stated 
in the contract who it was he was getting the ten 
thousand ($10,000) dollars from on account of the 
fee charge. I wanted him to put in there that we 
were paying him the ten thousand ($10,000) dollars 
so that it would be above board. That was the one 
thing that I rebelled against in the contract itself, 
about the fee charge, and I said, ‘Mr. Weller, put it 
in there we are paying the fee charge’ ” (Rec., p. 26). 

So we have undisputed testimony of the employment of the 
appellee as agent for the appellant, his acceptance of that 


employment, the description of himself by appellee as agent 
of the owner, followed by protests of appellant against such 
description and the assurance of appellee that it was only 
“a matter of form,” and the final payment of $10,000 to 
the appellee by the appellant. Surely these uncontroverted 
statements of fact which, as before stated, for the purposes 
of this appeal are admitted, should have gone to the jury. 

We come now to a consideration of the law as applied to 
the facts in the present case or any inference which might 
be drawn from the testimony. 

The Court erred in excluding testimony showing pay¬ 
ment by Lansburgh & Brother to appellee because, 

(a) Appellee was in law appellant’s agent for the 

PURPOSE OF PURCHASING THE JENIFER BUILDING. 

It is true that the appellee was the agent of Lansburgh & 
Brother in the purchase of the building from Josephine 
Davis; it may also be that he was the agent of Lansburgh & 
Brother in their attempts to procure the cancellation of ap¬ 
pellant’s lease. But there his agency ended. 

On cross-examination the witness Strauss answered, in reply 
to questions by counsel for the defendant, that during the 
two conferences referred to in his direct examination Mr. 
Weller was not endeavoring in any way to serve R. Harris & 
Company, and that his aim seemed to be to secure the re¬ 
mainder of the term of R. Harris & Company’s lease and 
NOT TO SELL THEM THE JENIFER BUILDING (ReC., p. 17). 

The two conferences referred to had reference to the pur¬ 
chase of the Jenifer Building by alleged out-of-town parties 
who, it was stated, were willing to pay very liberally for the 
surrender of the property then or within sixty days. 


The witness Peyser also testified very definitely as to the 
employment of the appellee as agent for appellant relative 
to the purchase of the building after negotiations for the can¬ 
cellation of the lease had failed. Is there any reason, then, 
why appellant should not have asked Mr. Weller to represent 
it to purchase the building from Lansburgh & Brother, an 
agency of an entirely different nature? Especially in view 
of the fact that Weller, alone, knew who the real owner was? 

Adolph Weyl, the treasurer of Lansburgh & Brother, testi¬ 
fied, on page 19 of the record, that he was the treasurer of 
Lansburgh & Brother and that they purchased the building 
on May 16, 1919. He also stated that when they sold the 
building to appellant they received the sum of $405,000 there¬ 
for, and appellee received $10,000 as commission, in addi¬ 
tion to the said sum of $405,000.00. 

It was admitted by counsel for appellee that the United 
States Mortgage and Trust Company, who held the legal title 
to the building for the benefit of Lansburgh & Brother, con¬ 
veyed the same to appellant. 

The record further shows that: “It was well known to 
Lansburgh & Brother that Mr. Weller was to receive the $10,- 
000 and did receive it with the full approval of Lansburgh 
& Brother; that Lansburgh & Brother authorized Mr. Weller 
to make the contract with R. Harris & Company” (Rec., p. 
19). The situation that is apparent, therefore, is that Lans¬ 
burgh & Brother purchased the building through the ap¬ 
pellee, its agent. This agency was continued through the 
attempts of Lansburgh & Brother to secure possession of the 
building and the cancellation of appellant’s lease. The ap¬ 
pellant, being in complete ignorance of the identity of the 
owner of the bpilding, but with the knowledge of such 
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owner, employed the appellee to act as its agent for the 
purpose of purchasing the building which offer was accepted. 
The building was purchased from Lansburgh & Brother and 
the appellee was paid $10,000. This was also known by 
Lansburgh & Brother and acquiesced in by them. Can the 
appellee, or can even Lansburgh & Brother, for one moment 
say that Weller was not the agent of appellant for the pur¬ 
pose of purchasing the building? 

The law upon this point is well settled to the effect that 
the authority of an agent is to be strictly limited to the pur¬ 
poses of the original appointment, and that an agent for one 
party for one purpose may rightfully become an agent for 
the other party for another purpose. 

“The fact that an individual is the agent of one 
of the parties, subject to his direction and control, does 
not necessarily prevent him from being considered as 
the agent of the other.” Ball vs. State Bank, 6 Ala., 
590; 42 Am. Dec., 649. 

Curtis vs. Inerarjty, 6 Howard, 146; 12 L. Ed., 380, was 
a case, where among other things, arose a dispute as to the 
unpaid balance due on a mortgage on land in Florida. The 
mortgagee employed one Blount as agent to go to New York 
to collect such sums as the mortgagor had to pay and to give 
a receipt and credit for this amount as payment on account of 
the balance claimed to be due by the mortgagor. The agent, 
Blount, accepted a sum of money from the mortgagor which 
was less than that claimed by the mortgagee and then ex¬ 
ceeded his authority by giving a full and complete release 
of the mortgage. Upon learning this the mortgagee refused 
to accept the money from Blount and refused to confirm and 


ratify his accounts. On the other hand, the mortgagor in¬ 
sisted upon the validity of the accounts of Blount as agent 
of the mortgagee and recorded the release. Blount kept the 
money and thereafter became insolvent. Thereupon the 
mortgagor attempted to have the money applied pro tanto to 
the indebtedness, but the Supreme Court, speaking through 
Mr. Justice Grier, held that in view of the circumstances 
Blount had become the agent of the mortgagor and Blount’s 
insolvency was the mortgagor’s loss. 

In the case of Cropper vs. Adams, 8 Pick., 40, the defend¬ 
ants sent certain United States bank shares to one Williams 
in Liverpool to be sold for their benefit. Williams sold the 
bank shares to plaintiffs as defendant’s agent, attaching 
thereto his power of attorney and also his guarantee of the 
genuineness of the papers and of the payments of dividends. 
The assignment was made in blank so that the purchasers 
might reassign the securities. The shares were held by the 
purchasers for quite some time during which time certain 
dividends were issued and sent to the defendants, inasmuch 
as it appeared on the books of the bank that they were still 
the owners of the shares. These dividends were forwarded by 
the defendants to Williams to be paid to the unknown pur¬ 
chasers. Williams after receiving the money became bank¬ 
rupt and plaintiffs sued defendants on the theory that Wil¬ 
liams was their agent not only for the purpose of selling the 
shares, but also for the purpose of transmitting the dividends. 
The Court held, however, that although Williams was the 
agent of the defendants in selling the shares, when he guar¬ 
anteed the dividends to the unknown purchasers, and they 
accepted the guarantee, he, Williams, became the agent of 
the purchasers for the purpose of paying or forwarding the 
dividends. 



In the case of Williams vs. Williams, 11 Heisk (Tenn.), 
95, a Mrs. Williams, a citizen of Tennessee, of some con¬ 
siderable means, was indebted to her brother in the sum of 
$5,000. Mrs. Williams’ son was the manager of her prop¬ 
erty and came into possession of $5,500 from the sale of cer¬ 
tain farm lands. He was instructed by his mother to forward 
the sum of $5,000 to his uncle for application on a note 
representing an indebtedness from the mother to the uncle. 
The uncle instructed the son to forward $3,000 and to hold 
or dispose of the remaining $2,000 for the uncle’s benefit. 
The $3,000 was forwarded to the uncle, who credited the 
same on the mother’s note, and, following the directions of 
his uncle, the son sent the $2,000 to one Sneed, but failed 
to take certain security directed by the uncle. Upon the 
death of the mother her personal representatives sought to 
have the $2,000 credited to the account of the note and this 
application was resisted upon the ground that, the son was 
the agent of the mother and that, therefore, his failure to 
send the full $5,000 to the uncle or to obtain the security 
for the $2,000 as the uncle directed must result in loss to the 
mother. The Court held, however, that although the son was 
the agent of the mother in the payment of the $5,000 he 
became the agent of the uncle in reference to the $2,000 and 
ordered the said sum be credited upon the note of the mother. 

( b ) If not solely appellant’s agent, appellee acted in 

THE CAPACITY OF DUAL AGENT, AND COULD NOT AC¬ 
CEPT COMPENSATION FROM THE VENDORS WITHOUT 
appellant’s KNOWLEDGE. 

The attitude of the court below in directing the verdict 
for the defendant was that appellant was charged with notice 


that Weller was the agent of the vendor for the purpose of 
selling and also charged with notice of all the details of the 
relation between the vendor and appellee; that further appel¬ 
lant had no right to interfere with such relations and any 
money paid to the vendor’s agent was paid without hope of 
recovery. For instance, on page 33 of the record, the Court 
states: 

“The Court: That makes no difference. You could 
go to the only man in the world you could go to but 
you could not undertake to pay him money to repre¬ 
sent you when he says, and you knew, he was repre¬ 
senting someone else, and then come into court and 
claim to get your money.” 

With this in mind it is proposed now to consider this case 
in its aspect most favorable to appellee. Appellee was the 
agent of Lansburgh & Brother when the latter purchased the 
property from Josephine Davis; he was also their agent for 
the collection of rents and for the purpose of obtaining the 
termination of appellant’s lease. It might even be admitted, 
solely for the purpose of this argument, that, as between them¬ 
selves, Weller was the agent of Lansburgh in negotiating the 
sale of the property to appellant; and likewise for the pur¬ 
poses of this discussion, it might be admitted that the man¬ 
ner in which Weller signed the contract of sale was sufficient 
to put Harris & Co. on notice that there was some relation 
between Weller and the vendors. 

But it must be remembered that R. Harris & Company did 
not know and could not ascertain who were the real owners 
and they, therefore, were compelled to employ Weller and 

THEY DID NOT KNOW AND COULD NOT ASCERTAIN THAT 

Weller was being paid commissions by Lansburgh & 
Brother. 
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“A. I did not know, neither did anybody con¬ 
nected with the firm of R. Harris & Co. know any¬ 
thing about any other payment outside of the $10,- 
000 payment to Mr. Weller under the contract. 

“Q. When did you first learn there had been any 
other payment? 

“A. From information which I won’t state, it be¬ 
ing hearsay, obtained from persons related to the 
vice-president of the concern and a member of the 
Lansburgh family—a member of the Lansburgh 
family gave the information. 

“Q. When? 

“A. Last August a year, down at Atlantic City.” 

(Record, page 32.) 

It is contended that even though Weller was the 
agent of Lansburgh & Brother up to the time of the 

CONSUMMATION OF THE SALE TO R. HARRIS & COMPANY, THE 
FACT THAT WELLER WAS EMPLOYED AND PAID BY R. HARRIS 

& Company with the acquiescence of Lansburgh, 

MAKES HIM THE AGENT OF BOTH AND PLACES UPON HIM THE 
ONUS OF DIVULGING EVERY MATERIAL FACT, ESPECIALLY THAT 
HE WAS BEING PAID BY LANSBURGH & BROTHER, AND FAILING 
SO TO DO HE SHOULD BE COMPELLED TO REFUND THE MONEY 
PAID HIM BY APPELLANT. 

As was said by this Court when these parties were pre¬ 
viously before it: 

“While it is customary for the owner to pay such 
a fee, it is not at all unusual for an express agree¬ 
ment to the contrary to be made. The agreement of 
even date which superceded this agreement, did not 
differ from it in effect, for under the second agree- 
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ment plaintiff was to pay $405,000 for the property 
and pay Weller a fee of $10,000.” Harris vs. Weller 
et al., 52 Appeals D. C., 6, 11. 

Manifestly when a purchaser agrees to pay the commission 
there should be no concealment of any material fact in order 
that no fraud may be perpetrated upon him. It seems that 
even though the appellee described himself as agent of the 
owners in the contracts of sale, the fact that it was also pro¬ 
vided therein that he was to receive a $10,000 commission, 
would justify the presumption that such was the only com¬ 
mission paid. The purchaser has a right to rely upon the 
representations of the broker and is not required to presume 
or infer anything as to his agency with the vendor. 

The law covering this general subject in this jurisdiction 
has its foundation in the Maryland case of Raisin vs. Clarke, 
41 Md., 158; 20 Am. Rep., 66. Raisin was a real estate 
broker doing business in Baltimore City, and as such was 
employed by a Mr. Cooper to sell for him his farm in Balti¬ 
more County. As Cooper's agent, he advertised the farm 
for sale and Clarke seeing the advertisement called upon him 
and proposed to exchange a house she owned in the city for 
the farm, and the exchange was effected. Cooper paid Raisin 
the usual commission and he then sought to recover a like 
commission from Clarke upon an express agreement that she 
would pay him a commission in case the exchange was ef¬ 
fected. The Court, however, refused to allow Raisin to pre¬ 
vail in the action for the reason that having accepted com¬ 
missions from Cooper he should not be entitled, also, to com¬ 
missions from Clarke, upon the theory that “a party cannot 
in any agency of this kind act as agent or broker for both 



vendor and vendee in respect to the same transaction, because 
in such case there is a necessary conflict between his interest 
and his duty.” 

This case was cited with approval by the Supreme Court of 
the District of Columbia, in general term, in the case of 
Bates vs. Copeland, reported at page 50, McArthur and Mac- 
kay’s Reports. That case was an action brought to recover 
commissions alleged to be due from the defendant to the 
plaintiff for services in effecting an exchange of certain real 
estate. The declaration shows that on the 11th day of August, 
1876, plaintiff, by instruction and request of defendant, ex¬ 
changed the house of defendant for a house owned by one 
Carpenter; that the exchange was effected and both parties to 
said exchange accepted and executed and delivered deeds ac¬ 
cordingly, and plaintiff for this service, as real estate agent 
for the defendant, demanded and claimed as commission for 
the services rendered to and accepted by defendant, the usual 
fee in such cases. Defendant filed the general issue plea and 
also a plea of set off for the sum of two hundred fifty ($250) 
dollars, paid by Carpenter to the plaintiffs. The Court held: 

“An auctioneer may act as agent for both parties, 
simply to sign the memorandum of sale required by 
the statute of frauds, and a broker to sign bought and 
sold notes; but it is clear that a man cannot act 

FOR TWO PARTIES IN CONSUMMATING A SALE OR EX¬ 
CHANGE SECRETLY RECEIVING HIS PAY FROM BOTH. 

If no money has been paid, I have some doubts 
whether, in such case the party can recover from 
either; but if money has been paid, by either, then 
the rule is, that if an agent received any profit in the 
business of his principal, beyond agreed compensa¬ 
tion he receives it for the benefit of his principal. 
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Therefore, if a man acts for both parties, what he re¬ 
ceives from one party is for the benefit of the other 
party who is his principal.” Bates vs. Copeland, Mc¬ 
Arthur and Mackey, 50, 53. 

It will be noted that in Bates vs. Copeland the Court went 
so far as to hold that the receipt by the agent of money from 
his principal’s adversary inured to the benefit of his principal. 

Kilbourne vs. Sunderland, 3 Mackey, 507, modified in 
130 U. S., 505, was a bill in equity for an accounting. Sun¬ 
derland and Hillyer employed Kilbourne and Latta to make 
several purchases for them. The agreement was that Sun¬ 
derland and Hillyer were to pay commissions, but that if 
Kilbourne and Latta were sought by the sellers and were en¬ 
titled to charge them a commission, such commission should 
be deducted from the purchase price. The Court condemned 
the contract in the following language: 

“We regard, then, this contract as set out in the 
bill, and more distinctly proved by the evidence, as 
immoral, contrary to public policy, calculated to 
create a breach of faith between these defendants and 
the sellers of the property, calculated to make it their 
interest to seek authority in the owners of the prop¬ 
erty to sell their property at the lowest possible price, 
when the law imposes the duty of obtaining for their 
employers the highest possible price.” 

“A man cannot be both buyer and seller. He can 
not be agent for the purchaser and agent for the seller 
dt the same time. The duties are incompatible, and 
a contract for such employment is utterly void.” 

In Lewis vs. Dennison, 2 App. D. C., 387, Dennison as 
agent for Lewis sold certain property at a greater price than 



28 


he reported to the latter, the transaction being carried out by 
means of a straw man. Plaintiff brought assumpsit for the 
difference in the amount received and the amount reported 
to plaintiff. 

The Court, in sustaining the action, remarked in regard 
to the defense that the vendee, if any one, alone had the right 
to complain: 

“For the punishment and prevention of frauds, and 
in the interest of morality, defendant should be held 
to be estopped to plead that he did not make a bona 
fide sale of plaintiff’s lots, and that he defrauded 
another instead of the plaintiff, in converting to his 
own use the difference between the mohey received 
and the money paid over. To this it may be an¬ 
swered, THAT DEFENDANT WAS THE AGENT OF BOTH 
PLAINTIFF AND BATTALLE, AND THAT THIS DOCTRINE 
WOULD SUBJECT HIM TO A DOUBLE RECOVERY, BECAUSE 

Mrs. Battalle might also recover the excess, 

WHICH HE FRAUDULENTLY CAUSED HER TO PAY, OVER 
THE PRICE FOR WHICH THE PROPERTY COULD HAVE 
BEEN PURCHASED. If THIS BE TRUE, WHO IS TO 

blame for it? For offenses less serious than this the 
courts have, in the proper forms of action, permitted 
parties to be punished with exemplary, in addition to 
actual, damages. The right to permit the recovery of 
such damages has been very generally upheld as 
necessary to punish, and thereby restrain, willful in¬ 
juries. 

“The defendant had no right in law or morals to 
become the agent at the same time, of two persons, 
whose interests necessarily conflict as in the ease of 
buyer and seller. It is a relation for which there is 
no toleration, much less recognition, in courts of either 
law or equity. And when one voluntarily places him- 
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self in such position and defrauds each principal, it 
would be a reproach to justice to allow him to set 
it up in defense to escape the consequences of the dis¬ 
covery of his fraud by either or both of them. He 
must have carefully concealed the double agency 
from each of his clients, and led each to believe that 
he was representing him or her alone in the trans¬ 
action, with an eye single to the one interest. He 
has no right to complain if, in an action by each 
party, he should be left, as far as any advantage to 
himself is concerned, in the very situation which he 
held himself out to occupy.” 

“The law is quite liberal in its recognition of the 
right of a real-estate agent or broker to recover rea¬ 
sonable compensation from the owner of property, 
who, desiring to sell the same, contracts for, or ac¬ 
cepts his services in finding a purchaser ready and 
able to pay the price. On the other hand, it is a 
thoroughly well-established principle that, out of con¬ 
sideration for human weaknesses, the law will not per¬ 
mit such brokers, and others occupying fiduciary re¬ 
lations, to put themselves in a position where they are 
subject to the demands of conflicting duties; with¬ 
out, AT LEAST, THE FULL KNOWLEDGE AND CONSENT 

of both vendor and vendee, even if then, one can¬ 
not act as the agent and representative of both in the 
same transaction. The duty of an agent for the 
vendor is to obtain the highest possible price for his 
property; of the agent for the purchaser to buy it for 
the lowest price. These duties are so irreconcilable 
and conflicting that they cannot be performed by the 
same agent without danger that he will sacrifice the 
interests of one to the other, or both to his own when 
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his commission is dependent upon the consummation 
of the sale. If he so acts as the agent of each with¬ 
out the knowledge of both, he is clearly guilty of a 
breach of his contract, and commits a fraud by his 
concealment. A contract under such conditions is 
contra bonos mores, and the law, acting in harmony 
with morals, will refuse to enforce it.” Harten vs. 
Loffler, 31 App. D. C., 362. 

Rawlins vs. Collins, 36 App. D. C., 72, was a bill for 
specific performance of contract to sell real estate. The de¬ 
fendant proved that the plaintiff was the principal officer of 
the corporation that acted as agent for both parties in the 
transaction, and that the name of the proposed vendee 
(plaintiff) did not appear in the contract and was not known 
to the vendor at the time the contract was signed. Held, that 
specific performance would not be decreed. 

Bradley vs. Davidson, 47 App. D. C., 266, was a bill in 
equity to set aside the exchange of certain property. David¬ 
son was the confidential adviser of Bradley and his agent 
for the collection of rents. It appeared that the transaction 
had taken place more or less at the instigation of Davidson, 
and that the latter had acted either as agent for the vendee 
or for himself, the nominal vendee being merely a straw man. 
The transaction was set aside. 


While we emphatically urge that the principles of law an¬ 
nounced by this Court are comprehensive enough to justify 
the granting of the relief sought by appellant, yet we admit 
that such principles have never been applied to exactly the 
same facts as are presented in the case at bar. However, the 
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same general situation is not entirely novel in some of the 
State courts. It has been held that a party may employ an¬ 
other as his agent even though there is apparently some con¬ 
nection between the agent and the other principal, and it is 
the agent’s duty to make full disclosure of all material facts to 
the party so employing him. Further, it is held, that such 
employer is not required to assume or infer anything except 
that which is actually disclosed to him, and if he compensates 
the agent, without a full disclosure, he may recover back such 
compensation. 

The case of March vs. Buchan, 46 N. J. Eq., 595; 22 A., 
128, was a bill for specific performance of a contract to sell 
real estate. The defense was that one Sleight, the broker who 
had been appointed by complainants to purchase the land, 
solicited the defendant to appoint him as her agent to sell and 
she appointed him her agent for the purpose without his 
disclosing his appointment by the complainants. The con¬ 
tract WAS SIGNED BY SLEIGHT AS AGENT FOR COMPLAINANTS. 

The case was referred to an advisory master whose report 
was adopted by the court, consisting of thirteen eminent 
jurists of the New Jersey bench. The report states in part: 

“BEING THE AGENT OF THE PURCHASER 
AT THE TIME OF HIS APPLICATION TO THE 
DEFENDANT, SLEIGHT HAD NO RIGHT TO 
ACCEPT FROM HER THE EMPLOYMENT AS 
HER AGENT TO SELL THE PROPERTY, 
WITHOUT A DISCLOSURE TO HER OF HIS 
AGENCY FOR THE PURCHASERS, AND HIS 
FAILURE TO MAKE THIS DISCLOSURE TO 
THE DEFENDANT BEFORE SHE SIGNED THE 
WRITTEN CONTRACT, WAS, ON HIS PART, A 
FRAUDULENT CONCEALMENT OF A MATE- 
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RIAL FACT. IN SOME INSTANCES OF SALES 
AND PURCHASES BY REAL ESTATE BRO¬ 
KERS, THERE IS NO LEGAL OR PRACTICAL 
IMPEDIMENT TO THEIR ACTING AS BRO¬ 
KERS OR AGENTS FOR BOTH PARTIES, BUT 
IN SUCH CASES IT IS SETTLED THAT THERE 
MUST BE THE FULLEST DISCLOSURES TO 
EACH OF THE PRINCIPALS THAT THE BRO¬ 
KER IS ACTING AS AGENT FOR BOTH, IN 
ORDER THAT THE PRINCIPAL MAY DEAL 
AT ANY LENGTH. OTHERWISE, THE PRIN¬ 
CIPAL, IGNORANT OF THE AGENCY FOR 
THE OTHER MAY QUESTION THE TRANSAC¬ 
TION.” Citing Rice vs. Wood, 113 Mass., 133; 18 
Am. Rep., 459, and Farnsworth vs. Hemmer, 1 Allen, 
494. 


“But the very fact that the agent of the purchasers 
knew T of the association, and knew something of the 
scheme, and knew as he must have known, that 
silence as to the scheme of purchase by the associates 
was then of importance to the proposed purchasers, 
made it impossible for him to act fairly, openly, and 
in good faith to accept an agency from the seller.” 

^ ^ ^ ^ ^ 

“Third. The mere signing of the contract by 
Sleight as agent of Marsh (one of the purchasers) 
did not operate as a disclosure to the defendant of his 
agency for the purchasers during the negotiations, 
and at the time the terms were verbally agreed on. 
The negotiations were conducted, and the terms of 
sale agreed upon, while Sleight was still acting to¬ 
wards the defendant in the confidential relation of 
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agent, and it is also evident, I think, that in accepting 
the terms offered, the defendant was in fact influenced 
by the statements and opinions of Sleight made to 
her as his principal, that the price was a fair one, 
and that he could do no better. And the defendant, 
before signing a written contract binding herself to 
carry out the terms verbally agreed upon while this 
confidential relation existed was entitled, I think, to 
the full disclosure of the relation of Sleight, to the 
purchasers, which existed during the negotiations, 
and at the time when terms were fixed. * * * 

There is no proof of any other information or notice 
by Sleight than the production of the contract with 
his signature as Marsh’s agent, and the question is, 
of what facts was this signature notice to the defend¬ 
ant, under the circumstances of the case? It was 
undoubtedly notice that, in the execution of the 
written contract Sleight acted as agent for Marsh, 
one of the purchasers, but, after the terms had been 
agreed upon between the defendant and the pur¬ 
chasers, and the reduction of those terms to a writing 
in a form to bind both parties had also been agreed 
upon, Sleight might, so far as the mere execution of 
the contract was concerned, act as agent for both 
parties, if especially authorized by each. Such special 
authorization to sign the contract for the principal 
is necessary, and, as has been held in several cases in 
the States, a broker to sell is not by virtue of such em¬ 
ployment, authorized to sign a written contract for 
his principal (citing cases). It seems to me to fol¬ 
low, as a corollary to this rule, that a mere authority 
to sign a contract as agent is not so necessarily con¬ 
nected with the previous negotiations as to make it 
of itself sufficient notice that in such negotiations 
also, the agent signing the contract was the agent for 
the same parties. (In this case there is no denial of 




the fact that as to the defendant, Sleight assumed in 
the negotiations to act as her agent.) Nor can the 
signature to the contract be effective as notice of this 
previous employment for the purchasers, on the 
theory that the defendant was by that signature put 
upon inquiry as to the previous relations of Sleight 
as to the purchasers, and is therefore to be considered 
as informed of all facts which she would have 
learned by a truthful answer to such inquiries. This 
rule, as I understand it, could be applicable only to 
persons dealing at arm’s length, and not to the case 
of those dealing under confidential relations. In view 
of the relations between Sleight and the defendant 
previous to and at the time of the contract it was not, 
I think, the defendant’s duty to suspect and inquire, 
but it was Sleight’s duty to disclose and explain, and 
the defendant should not be prejudiced by a failure to 
suspect that Sleight's signature on the contract, as 
agent for the purchasers, was an indication that he 
had all along been acting under an adverse employ¬ 
ment.” 

In Burnham City Lumber Co. vs. Rannie, 59 Fla., 179; 
52 So., 617, the trial court sustained a demurrer to the dec¬ 
laration, from which plaintiff appealed. On appeal the partie3 
confined their argument to count 5, which for a full under¬ 
standing is quoted here in full: 

“ That heretofore, to wit, in January, 1906, de¬ 
fendant w T as a real estate broker negotiating with 
one J. C. Turner for the sale of certain timber lands 
in Florida to a corporation to be organized by said 
Turner and his associates, which corporation was 
thereafter organized and is the plaintiff. That during 
the said negotiations defendant disclosed to said 
Turner the existence of a writing by the owners of 


said lands, whereby the owners of said timber lands 
agreed to sell to defendant or his assigns said timber 
lands for a price therein named, and defendant there¬ 
upon represented to said Turner that said price was 
the lowest price at which said timber lands could be 
obtained, and that said price did not include any 
commission to defendant,, and said defendant did 
then and there contemplate and intend that said repre¬ 
sentation should be relied upon by said Turner, or by 
said Turner and his associates, duly incorporated as 
the plaintiff, in subsequent dealings with defendant. 
That thereupon said Turner caused to be prepared a 
contract for the sale of said timber lands upon cer¬ 
tain terms and conditions therein set forth differ¬ 
ing in some respects from the above-mentioned 
writing by the owners of said lands, but at the 
price specified in the above-mentioned waiting by 
the owners of said land, and agreed with said 
Rannie, by and through one W. P. Smith, acting in 
behalf of said Rannie, that, if the said Rannie could 
procure the owners of said lands to sell the same upon 
the terms and conditions set forth in said contract, he 
should be paid a commission of 20 cents per 1,000 feet 
upon all the timber upon said timber lands as ascer¬ 
tained by an estimate to be made, in accordance with 
certain provisions of said contract; that thereafter, 
on, to wit, the 15th day of June, 1906, this plaintiff 
became duly incorporated and took over by valid 
assignment all of the rights and liabilities of said 
Turner under the said agreements made in its behalf 
by said Turner, and on, to wit, the 28th day of June, 
1906, said Rannie having procured the owners of 
said lands to enter into a contract in terms satisfac¬ 
tory to said Turner, the title to said lands was con¬ 
veyed to the plaintiff, and plaintiff thereupon relying 
upon the re-presentations of the defendant that said 


price was the lowest price at which said timber lands 
could be obtained, and that said price did not include 
any commission to defendant, and believing said 
representations to be true as made, and without any 
knowledge or information, upon its part or upon the 
part of said Turner or his associates, that defendant 
was in the transactions above mentioned the agent of 
the sellers of said lands, made or caused to be made 
in payment of said Rannie’s said commission two 
certain negotiable promissory notes to said Rannic, 
by and through said W. P. Smith, acting in behalf of 
said Rannie, each in the sum of $25,000, which said 
notes were negotiated by said Rannie or by said Smith 
acting in behalf of said Rannie, and which said notes 
were paid or caused to be paid by plaintiff at ma¬ 
turity. That during all of the times aforesaid, the 
owners of said lands had engaged to pay to said Ran¬ 
nie, or the firm of real estate brokers whereof saiu 
Rannie was a member, a commission contingent upon 
his or their effecting a sale of said lands, and did in 
fact pay said Rannie a large commission, to wit, $3l,- 
700, for effecting the sale of said lands, and the afore¬ 
said representation of said Rannie that said price was 
the lowest price at which said timber lands could be 
obtained, and that said price did not include any 
commission to defendant, was false and fraudulent at 
the time it was made, and then and there known to 
defendant to be false and fraudulent. Wherefore, 
plaintiff sues and claims $100,000 damages/ 

Held, “The plaintiff in error discusses first in his 
brief the fifth count of the declaration, the defendant 
ip error follows that order and we will do the same. 
It is first contended by the defendant in error that 
this count first assumes that the defendant, Rannie, 
was a real estate broker, and was acting in that ca¬ 
pacity in his dealings with Turner, and that in the 
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next paragraph this assumption is negatived by the 
allegation that during the negotiations defendant dis¬ 
closed to said Turner the existence of an agreement in 
writing between the owners of the land and Rannie 
whereby the former agreed to sell to the latter or his 
assigns the timber lands for a price therein named. 
It is contended by the defendant in error that this 
clearly shows an option and a vested interest in the 
property in the defendant, that the relation of vendor 
and purchaser existed between Turner and Rannie, 
and that they were dealing at arm’s length with each 
other. If this were all that the count contains on that 
feature of the case there would be somehing in this 
contention; but it clearly appears that Turner did 
not buy this contract. He proposed to Rannie to 

OBTAIN ANOTHER CONTRACT FROM THE OWNER DIF¬ 
FERING IN SOME RESPECTS FROM RaNNIE’s CONTRACT, 
AND TO GIVE HIM A LARGE COMMISSION IF HE WOULD 
PROCURE THE OWNERS TO SELL UNDER THIS CONTRACT. 

Rannie accepted this proposition and procured 

THE SALE AND CONVEYANCE TO THE PLAINTIFF UN¬ 
DER this last contract. It is plain, we think, that, 
if the written agreement to sell shown by Rannie to 
Turner was a bona fide agreement of sale, Rannie 
abandoned it when he procured the owners to sell the 
lands to the plaintiff under another agreement. The 

FIFTH COUNT TAKEN AS A WHOLE CLEARLY ALLEGES, 
WE THINK, THAT RANNIE WAS ACTING AS THE AGENT 

of Turner, who was himself acting for the 

PLAINTIFF, A CORPORATION TO BE FORMED FOR TAKING 
OVER THESE LANDS. UNDER THE LAST CONTRACT HE 
WAS TO RECEIVE, AND DID RECEIVE, COMMISSIONS 

from the plaintiff. If he was merely selling his 
vested interest, why should he receive commissions 
for selling his own property? We discover nothing 
contradictory in this count, which apparently under- 
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takes to state the whole transaction just as it occurred, 
and we think that the count taken as a whole ex¬ 
cludes the idea that Rannie, in consummating this 
sale, was acting for himself alone and not as agent 
for Turner. The effect of this count is that 
Rannie represented to Turner that the lands 

COULD BE BOUGHT AT A PRICE WHICH WAS STATED IN 
THE WRITING HE EXHIBITED; THAT THE PRICE WAS 
THE LOWEST PRICE AT WHICH THEY COULD BE BOUGHT. 

Rannie then at Turner's request undertakes 

AND PROCURES THE SALE OF THE LANDS TO THE 
PLAINTIFF AT THAT PRICE FOR A LARGE COMMISSION, 
AT THE SAME TIME RECEIVING FROM THE OWNERS A 
LARGE COMMISSION FOR THE SALE. WHAT WAS THE 
EXACT RELATIONS BETWEEN THE OWNERS AND RAN- 
NIE IS NOT CLEARLY APPARENT. It WOULD SEEM 
THAT WHILE HE HAD SOME SORT OF WRITTEN AGREE¬ 
MENT FROM THEM TO SELL THE LAND, YET HE WAS 
TO GET A COMMISSION FROM THE OWNERS ON THE SALE 
TO HIMSELF. If SUCH WAS THE RELATION BETWEEN 
THEM, IT DOES NOT IN THE LEAST RELIEVE HIM FROM 

his duty to Turner, for it has the appearance 

OF BEING a SORT OF BLIND TO ENABLE HIM TO ACT AS 
THOUGH HE HAD BOUGHT THE PROPERTY WHILE IN 
FACT HE WAS SIMPLY AN AGENT TO SELL ON A COM¬ 
MISSION. It SEEMS TO US THAT THIS COUNT ALLEGES 

that Rannie acted as the agent of Turner in 

SECURING THE PURCHASE OF THE LANDS FOR THE 
PLAINTIFF, AND RECEIVED COMMISSIONS FROM THE 
PLAINTIFF, AND AT THE SAME TIME, UNKNOWN TO 
THE PLAINTIFF, RECEIVED COMMISSIONS ON THE SALE 
FROM THE OWNERS OF THE LAND. 

“It is not disputed that if Rannie had been simply 
a middleman between Turner and the owners to 
bring them into communication with each other in 
order that they might do their own trading, and with 
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nothing more to do than this, he might have legally 
recovered commissions from both—for the simple 
reason that no trust of any kind would then have 
been reposed in him by either. Nor is it disputed, 
if Turner or the plaintiff had known he was 
TO RECEIVE COMMISSIONS FROM THE OWNERS ON THE 
SALE, THAT THE PLAINTIFF WOULD HAVE HAD NO 
GROUND OF COMPLAINT. THE COUNT NEGATIVES ANY 
SUCH KNOWLEDGE ON THE PART OF EITHER THE 
PLAINTIFF OR TURNER. 

******* 

‘‘It SEEMS TO US THAT THE FIFTH COUNT OF THE 
DECLARATION SUBSTANTIALLY CHARGES THAT THE DE¬ 
FENDANT UNDERTOOK TO OBTAIN FROM THE OWNERS 
OF THE LAND A CONTRACT EMBRACING TERMS DE¬ 
MANDED by Turner, that he represented to 
Turner the land could not be bought for a less 

PRICE THAN THAT WHICH HE NAMED, WHEN IN FACT 
THAT PRICE, UNKNOWN TO TURNER OR THE PLAIN¬ 
TIFF, COVERED COMMISSIONS WHICH RANNIE WAS TO 
RECEIVE FROM THE OWNERS, AND WHICH ON THE 
COMPLETION OF THE TRANSACTION WERE ACTUALLY 
PAID BY THE OWNERS TO RANNIE, THAT RANNIE WAS 
TRUSTED BY TURNER AND BY THE PLAINTIFF, THAT 
HIS CONDUCT WAS INCONSISTENT WITH THAT OPEN, 
FAIR COURSE OF DEALING WHICH THE LAW REQUIRES 
OF AN AGENT, AND THAT THE FIFTH COUNT SUBSTAN¬ 
TIALLY STATES A CAUSE OF ACTION, AND WAS NOT 
DEMURRABLE. 

“What we have said of the fifth count applies also 
to the first, second and third counts. The fourth 
count is abandoned by the plaintiff in error. 

“We think the court below erred in sustaining the 
demurrer to these counts, and, therefore, said judg¬ 
ment is reversed, and the case remanded.” 
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A Maryland case, Stokes vs. Wolf, — Md., — (1921); 112 
Atl., 566, was an action for commission in the sale of the 
Hotel Caswell. The action was resisted on the ground that 
Wolf also acted for the purchasers and was based mainly 
upon the ground that Wolf referred to the prospective pur¬ 
chasers as his “clients.” 

The Court held that in the absence of a showing that Wolf 
wa3 to receive or did receive any compensation or reward 
from them for purchasing the property or that he was em¬ 
ployed by them in the particular transaction, the reference to 
the customer as his client was immaterial. 

Myers and others vs. Hanchett, 39 Wis., 419, was a suit 
against Hanchett for commission claimed to be earned in ef¬ 
fecting the exchange of certain real estate of Hanchett with 
real estate of one Hobart. It appears that Hanchett ow T ned 
certain real estate and he requested the plaintiffs to either 
obtain a loan on or the sale of the same and advised the plain¬ 
tiffs that he w r ould pay liberally for the successful consum¬ 
mation of such employment. The plaintiffs had listed 
among their prospects a store belonging to Hobart and by 
written communication advised Hanchett that a store and 
stock of goods at Oak Creek belonging to a “customer” 
could be exchanged for the property belonging to the defend¬ 
ant. They also advised the defendant or representative of 
the defendant that the store and stock in trade was of a 
greater value than was the fact. Defendant sent a represen¬ 
tative to look at Hobart’s property, after which the exchange 
was effected. 

In his answer the defendant denied the employment and 
alleged that even if the court should hold that the corres¬ 
pondence did make a contract, the sendees were of no value; 
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that plaintiffs made false statements as to the property taken 
in exchange; and also that the person with whom the ex¬ 
change was made was plaintiffs’ client and plaintiffs were 
paid by him. 

During the trial of the case the Court refused to admit 
testimony of defendants to show that they did not know the 
plaintiffs accepted double commissions. Held on appeal: 

“It seems to us very plain that the Court erred in 
excluding the evidence offered, especially in view of 
the admission that prior to and at the time the ex¬ 
change and trade of the different properties was 
effected, the plaintiffs had a contract with Hobart by 
which they were to assist him in selling his Oak 
Creek property for a compensation. The object of 
the testimony was to prove the precise relation which 
the plaintiffs occupied both in respect to Hobart and 
the defendant, and to establish the fact that they 
were acting as agents for both parties in the trans¬ 
action, while concealing that fact from the defend¬ 
ant.” 

After a general discussion of the law involving the fraudu¬ 
lent acceptance of double commissions, the Court goes on by 
saying that the evidence should have been admitted. 

“Nor do we deem it any sufficient answer to 

SAY THAT THE EVIDENCE EXCLUDED COULD NOT HAVE 
AIDED THE DEFENDANT BECAUSE THE INFERENCE WAS 
PLAIN FROM THE LETTERS OF THE PLAINTIFFS WRIT¬ 
TEN TO HIM DURING THE NEGOTIATIONS, THAT THEIR 
PRECISE RELATIONS TO HOBART WERE KNOWN TO 
HIM. AS A MATTER OF CONSTRUCTION OR INFER¬ 
ENCE, IT IS IMPOSSIBLE TO SAY THAT THE LETTERS 
DISCLOSED THE TRUE RELATIONS BETWEEN THE PLAIN- 

6w 
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tiffs and Hobart, and shows that they were 

ACTING FOR HIM IN EFFECTING THE TRADE OR EX¬ 
CHANGE OF THE DIFFERENT PROPERTIES FOR A COM¬ 
PENSATION; AND THE DEFENDANTS OFFERED TO PROVE 
BY THEIR OWN TESTIMONY THAT THE PLAINTIFFS 
DID NOT NOTIFY HIM OF THAT FACT AND THAT HE 
DID NOT KNOW THAT THEY HAD ANY UNDERSTANDING 

with Hobart for compensation/' 

After the foregoing reversal, the case was retried and again 
came up on appeal on substantially the same evidence (re¬ 
ported in 43 Wis., 246). In deciding the case again on ap¬ 
peal the Court called attention to the language of the answer, 
which stated that “defendant understood and believed that 
said Hobart was the client of plaintiffs, and that they were 
acting for him in making said trade, and that Hobart had 
paid or agreed to pay them for making said trade.” 

The letters on both sides and the other evidence clearly 
showed that the plaintiffs were employed by the defendant to 
sell or exchange his property. Held. 

“In conformity to the former opinion, the defend¬ 
ant, in the trial, was permitted to testify that in the 
negotiations between him and the plaintiffs they 
never notified him that they would seek to recover 
compensation for their services from both parties; 
and it is not pretended that the defendant had any 
knowledge of their relations to Hobart except such 
as the correspondence afforded. In his answer, the 
defendant stated that he dealt with the plaintiffs as 
the agents of Hobart, and not otherwise, and that he 
understood and believed that they were acting for 
Hobart in making the trade. These allegations in 
the answer were overlooked by us as well as by 
counsel, on the other appeal. It is now claimed that 
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they conclusively show that the defendant knew the 
relations of the plaintiffs to Hobart at the time, and 
ought not now to be heard to deny it. Assume, for 
the argument, that their relations were known to the 
defendant; there certainly is not a particle of proof 
that he ever consented that they should act as agent 
for both parties, which fact should clearly appear in 
order to render him liable for their commissions. 
So, in any respect, we think there was no error in 
withdrawing the case from the jury and granting 
the nonsuit.” 

As to the general proposition, see also— 

Farnsworth vs. Hemmer, 1 Allen (Mass.), 494; 79 
Am. Dec., 756. 

Rice vs. Wood, 113 Mass., 133; 18 Am. Rep., 459. 
Glenn vs. Rice, 162 Pac., 1020 (Cal.) 

As to right of principal to recover back, see also— 

Cannell vs. Smith, 142 Pa., 25; 12 L. R. A., 395. 

As to requirement of full disclosure by agent, see also— 
Hume vs. Baggert, — Tex. Civ. App., —; 221 S. W., 
1002. 

Some courts have even gone to the extent of holding that 
there must be an express contract by which the buyer and 
seller, with full knowledge of all the circumstances, bind 
themselves to pay, and the knowledge of double employ¬ 
ment, or the knowledge by the purchaser that the broker is 
the agent for the seller is not, in itself, sufficient. 

“Conceding, for the sake of argument, that it 
would be competent for persons circumstanced as the 
parties in this case were to waive or suspend, by 
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mutual agreement, the operations of a rule of public 
policy, it cannot be successfully contended that such 
agreement may be inferred either from knowledge 
of the fact that such rule has been violated, or from 
silence or failure to dissent at the time, or from all 
these combined. Nothing short of clear and satis¬ 
factory pi;oof of an express agreement to do so should 
be regarded as sufficient for that purpose.” Rice vs. 
Davis, 136 Pa. St., 441; 20 Atl., 513; 20 A. S. R., 
931. 

See also— 

Raisin vs. Clarke, supra. 

Harris vs. Weller et al. } supra. 

In summing up these cases, emphasis is to be laid upon 
the vigorous manner in which this court has condemned 
every action of a broker or agent in attempting to represent 
both parties to a transaction without full and complete dis¬ 
closure to both; and the appellant submits to this Honorable 
Court that the facts of this case show it to come clearly within 
the broad scope of the principles laid down. The cases of 
Marsh vs. Buchan, Stokes vs. Wolf, and Meyers vs. 
Hanchett have been discussed supra to show the error of 
the trial court in holding that under the facts proved, plain¬ 
tiff had notice that Weller was representing and being com¬ 
pensated by the owners; these cases hold that a mere “notice” 
is insufficient, and that actual knowledge must be proved. 
And finally, Burnham City Lumber Co. vs. Rannie, has 
been quoted at length because in the opinion of counsel, the 
facts in that case are indistinguishable from the one at bar. 
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The Court Below Ruled Contrary to the Law of the Case. 

Considering only those points germane to this proposition, 
count one of the declaration states the occupancy of the ap¬ 
pellant of the premises under a lease with Josephine Davis, 
notification by appellee that he, “as agent, negotiated the 
sale of said land and premises,” and notification by appellee 
that “the purchaser desired the possession of said premises, 
including the storerooms occupied by the plaintiff,” and that 
“the purchaser was anxious to cancel the unexpired term of 
plaintiff’s lease if satisfactory adjustment could be agreed 
upon,” and that thereafter appellant “solicited of the defend¬ 
ant that he negotiate with said purchaser for the sale to 
plaintiff (appellant) of said land and building, which the 
defendant (appellee) agreed to do;” the declaration further 
narrates the many negotiations with the appellee relative to 
the purchase of the building and the result of said negotia¬ 
tions with, by and through the appellee the building was 
purchased for the sum of $405,000; “that as a fee for his 
services in negotiating the sale of said land and premises the 
defendant demanded and compelled the plaintiff to pay him 
the sum of $10,000, which sum the plaintiff did pay to the 
defendant as a fee or commission for negotiating the pur¬ 
chase of said building;” that thereafter appellant learned 
that appellee had also been paid by the owner (seller) fur¬ 
ther commission without the knowledge of appellant. 

To the declaration, including this count, appellee filed his 
demurrer (Rec., pp. 7-8), assigning among the points of law 
that it did not “sufficiently appear that the defendant was 
plaintiff’s agent, or employee in respect to the matters in 
issue, or owed plaintiff any obligation as such.” 
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After hearing, this demurrer was overruled (Rec., p. 8). 

It is contended that the order of the Court overruling this 
demurrer stands as the law of this ease; that the testimony 
offered as to the agency amounts, in substance, to not more 
than what are stated as ultimate facts in count one of the 
declaration and that therefore the granting of defendant’s 
motion for a directed verdict was contrary to the law of the 
case. 

Conclusion. 

On the question of procedure in the trial below we re¬ 
spectfully reiterate that the Court committed two reversible 
errors. First, there being direct and uncontroverted evi¬ 
dence as to the employment of Weller by appellant as its 
agent, the Court should not have directed a verdict for the 
defendant at the conclusion of plaintiff’s testimony. In 
doing so the Court thereby usurped the province of the jury. 
Second, appellant offered evidence which was no more, in 
substance, than Count 1 of the declaration, demurrer to 
which had been overruled, and, in directing a verdict for the 
appellee the Court ruled contrary to the law of the case. 

On the merits of the case we contend that we have success¬ 
fully demonstrated that the appellee was solely appellant’s 
agent for the purpose of purchasing the Jenifer Building 
under the well-recognized principle of law that an agent’s 
authority is limited to the purposes of the original appoint¬ 
ment and he may thereafter become the agent of the other 
party to the transaction for a particular and different pur¬ 
pose, especially when his second employment is known to 
and acquiesced in by the original principal. 

Although we are confident of the foregoing proposition of 
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law and its direct applicability to the instant case, yet if this 
Honorable Court has any doubt as to the same, we are then 
led to the inevitable and inescapable conclusion that the ap¬ 
pellee served in the capacity of dual agent, and as such it 
was incumbent upon him to make full and complete dis¬ 
closure of all material facts to both principals. He per¬ 
formed this duty to Lansburgh & Brother and failed in the 
performance of this duty to appellant, fraudulently conceal¬ 
ing from appellant that he was also being paid commissions 
by Lansburgh & Brother. Under authority of the cases cited 
herein, the fact that appellee was, in the beginning of the 
transaction, known to appellant to be Lansburgh & Brother’s 
agent, and the fact that appellee signed the contracts of sale 
as “agent of the owner with authority,” does not constitute 
notice of all the details of the relation between Weller and 
Lansburgh & Brother, more particularly the fact that he was 
receiving commissions from them. When appellee accepted 
the employment offered him, appellant had a right to rely 
upon him and to believe, without inference or presumption, ’ 
that he was divulging all material facts. Consequently, 
when he failed to disclose to appellant that he had been 
compensated by Lansburgh & Brother, he became liable for 
the return of commissions paid him. 

Therefore we respectfully submit that the lower court 
erred and that the judgment entered below should be re¬ 
versed. 

GEORGE E. EDELIN, 
THEODORE D. PEYSER, 

PHILIP S. PEYSER, 

Attorneys for Appellant. 
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Court of Appeals, Biotntt of Columbia 

April Term, 1924 


No. 4156 


R. Harris & Company, Inc., Appellant 

vs. 

Joseph I. Weller, Appellee 


BRIEF IN BEHALF OF APPELLEE 


STATEMENT AND DISCUSSION OF THE FACTS 

This is an appeal by R. Harris & Company, Inc., the 
plaintiff below, from a judgment for defendant, Jo¬ 
seph I. Weller, the appellee herein, entered upon a 
verdict directed by the trial court upon motion of 
defendant, at the conclusion of the plaintiff’s case. 

Appellant’s position in equity suit previously 
brought by it against Weller. 

The substantial facts of the case, except in so far as 
appellant has attempted to change a few of them for 
the purposes of this second proceeding, were squarely 
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before this court in the case of R. Harris & Compmy 
v. Joseph I. Weller et aL, decided in Mr. Weller’s 
favor May 1, 1922, and reported in 52 Appeals, D. C. 
6-14. Appellant has not seen fit to include in this 
record on appeal the record of that former equity 
suit, which was offered in evidence below, (Rec. p. 18), 
but as this court will, of course, take judicial notice of 
its own decisions, it seems pertinent to refer briefly 
to the facts relied upon by appellant in that former 
proceeding, and as they appear in the above-mentioned 
opinion of this court. 

These facts then were that R. Harris & Company, 
and its predecessors, had been engaged in the jewelry 
business for some twenty-five years, in the first floor 
and basement of the Jenifer Building, under a lease 
from the owner, Miss Davis. Appellant desired to con¬ 
tinue in business at the same place after the expira¬ 
tion of the lease, and sought a renewal thereof from 
the owner, who, however, instead of granting this 
renewal, sold the property to a purchaser represented 
by the present appellee, defendant below, who was 
also one of the defendants in the equity suit. R. Har¬ 
ris & Company endeavored to secure through Mr. 
Weller, from his principal, a renewal of the lease, but 
Mr. Weller told them that the owner had purchased 
the property for the purpose of occupying it and 
would not be interested in leasing, though he might be 
willing to pay R. Harris & Company for a cancella¬ 
tion of the balance of their lease. After further nego¬ 
tiations, and after Alexander Wolf, Esq., a local attor¬ 
ney, had been called in to represent R. Harris & Com¬ 
pany in the matter, R. Harris & Company finally 
entered into a contract to purchase the Jenifer Build¬ 
ing for $415,000, under a contract in which the name 
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of the owner of the property did not appear, but which 
was signed in behalf of the owner by Mr. Weller, as 
agent, under the following phraseology: 

i 

‘‘ Approved by the agent of the owner of the 
above-described property under authority to him 
by said owner. Of the purchase price of $415,000, 
the sum of $405,000 shall apply on account of pur¬ 
chase price and $10,000 on account of fee charge.” 

It should also be stated that Julius I. Peyser, Esq., 
another attorney at the local bar, also represented R. 
Harris & Company in the negotiations in question. 

Just before the sale was settled, Mr. Weller insisted 
that a new contract should be executed, bearing the 
same date as the one just mentioned, but giving the 
purchase price of the property as $405,000, with the 
understanding, however, that R. Harris & Company 
would be required to make settlement on the basis of 
the purchase price of $415,000, as set forth in the 
previous contract. R. Harris & Company signed the 
new agreement, under advice of their counsel, and Mr. 
Weller signed the same as agent of the undisclosed 
owner of the property. Throughout the entire trans¬ 
action, Mr. Weller had told R. Harris & Company that 
he would not tell them who the owner of the property 
was, and that if they cared to negotiate for the prop¬ 
erty they would have to do so through him, as the 
agent. 

The claim of R. Harris & Company was that, due 
to the exigencies of their business, the importance to 
them of being able to continue their business at the 
same place, and their inability to ascertain the name 
of the real owner and deal directly with him, they were 
under duress and compulsion, practiced by Mr. Weller 
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upon them, and were compelled to pay more for the 
Jenifer Building than the building was worth. 

The bill, in addition to prayers for discovery, asked 
for a personal decree against Mr. Weller and others 
for such sums as the court might find R. Harris & 
Company entitled to, as well as a restraining order 
against the disposition of certain notes given in con¬ 
nection with the purchase of the property; but there 
was no effort by R. Harris & Company to rescind the 
agreement, and no offer to give up any of the benefits 
which they had obtained thereunder. 

It clearly appears that, on R. Harris & Company’s 
own statement of the facts, they were informed, before 
they approached Mr. Weller, that he represented the 
purchaser, and that they dealt with him as such, they 
being represented by their own attorneys, Mr. Wolf 
and Mr. Peyser. It further appears that they claim 
not to have discovered until the month of May, 1920, 
“that the defendant Weller was charging, or purport¬ 
ing to charge, plaintiff with a fee of $10,000, or with 
any fee or charge of commission whatsoever in the 
matter.” In discussing this averment, this court said, 
on page 11 of its opinion: 

“Notwithstanding the averment in the bill, to 
the effect that its officers did not discover until 
May of 1920 that they actually had paid Weller 
a fee of $10,000, the conclusion is irresistible that 
at the time the transaction was completed they 
must have known, not only that fact, but every 
other material circumstance upon which they rely. 
Attached to the first agreement of November 1, 
1919, was this provision: 

‘Of the purchase price of $415,000, the sum 
of $405,000 shall apply on account of pur- 



5 


chase price and $10,000 on account of fee 
charge.’ 

i ‘ It would be a tax upon our credulity to ask us 
to assume that Mr. Peyser and Mr. Wolfe, who 
represented the plaintiff, and who were in touch 
with Mr. Weller, did not fully understand the 
exact meaning of this plain provision. It meant, 
and could have meant, only one thing, namely, 
that the purchaser was to pay the agent a fee of 
$10,000. While it is customary for the owner to 
pay such a fee, it is not at all unusual for an ex¬ 
press agreement to the contrary to be made.” 

It was nowhere suggested by R. Harris & Company 
in that equity suit that Mr. Weller was in any way 
agent for any one but the undisclosed owner of the 
property. This court held that Mr. Weller had done 
only his duty in his representation of his client, and 
that R. Harris & Company were not entitled to any 
equitable or legal relief against the defendants, or 
any of them, and accordingly declined to transfer the 
case to the law side of the court. 

The Facts of the Present Case 

R. Harris & Company, after having thus filed their 
suit in equity and having lost it both below and on 
appeal to this court, and after this court had refused 
to transfer the suit to the law side of the court because 
no ground for legal or equitable relief appeared in 
the bill, thereafter, on October 30, 1922, filed their 
declaration in the present cause, wherein they set 
forth many of the facts relied upon by them in the 
equity suit. The property there described is the same 
property and the need of R. Harris & Company for 
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the property for the conduct of its jewelry business is 
also set forth, as is also the ownership of Miss Davis, 
and her sale of the property. 

The first count of the declaration charges that Mr. 
Weller informed R. Harris & Company that he had 
negotiated the sale of the property by Miss Davis, 
though it does not appear whether in behalf of the 
seller or the purchaser, and also that he informed R. 
Harris & Company that the purchaser desired posses¬ 
sion of the premises, and that he further 4 4 falsely, in¬ 
correctly and with the purpose of misleading plain¬ 
tiff, informed plaintiff that the purchaser also became 
the owner of the said land and premises for the pur¬ 
pose of occupying the same, and that the purchaser 
was anxious to cancel the unexpired term of the plain¬ 
tiff’s lease, if satisfactory adjustment could be agreed 
upon” (Rec. p. 2). We may observe here that there 
is absolutely no evidence whatever either establish¬ 
ing or tending to establish the falsity of these state¬ 
ments attributed to Mr. Weller. The first count fur- * 
ther recites that plaintiff, relying upon the misleading 
statements of the defendant, 4 4 solicited of the de¬ 
fendant that he negotiate with said purchaser for the 
sale to the plaintiff of said land and building, which 
the defendant agreed to do,” and that thereafter the 
plaintiff purchased the property in question for the 
sum of $405,000, as a result of the negotiations with, 
by and through the defendant, and that defendant 
demanded and compelled plaintiff to pay him the sum 
of $10,000, which plaintiff did pay him, as a fee or 
commission for negotiating the purchase of said build¬ 
ing; that notwithstanding this payment, the defendant 
also charged and received from the owner, the seller, 
a like sum as a fee, compensation, commission or 
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bonus for his services for effecting the sale of the 
premises to the plaintiff, 4 ‘of which fact the plaintiff 
was informed within the last three months;” that this 
latter payment to the defendant was without plain¬ 
tiff’s knowledge or consent, to the damage of the plain¬ 
tiff in the sum of $10,000. 

The second count contains substantially the same 
averments up to the point as to the price at which 
plaintiff purchased the property in question, which, in 
this second count, is stated to be $415,000. The count 
then avers that plaintiff gave $415,000 in cash and 
notes to the defendant, “all, as the plaintiff believed, 
following the many representations of the defendant 
aforesaid, as purchase price for said land and prem¬ 
ises ;. that thereafter since July 1, 1922, plaintiff 
learned and therefore avers that the true and correct 
amount demanded by the owner of said land and 
premises as the purchase price thereof, and which 
amount the owner advised the defendant the premises 
would be sold for to plaintiff, was Four Hundred and 
Five Thousand ($405,000) Hollars; that out of the 
sum of Four Hundred and Fifteen Thousand 
($415,000) Dollars given by plaintiff as purchase 
money for the said land and premises the defendant 
kept, retained, and converted to his own use, the sum 
of Ten Thousand ($10,000) Dollars; that in addition 
to the sum of $10,000.00 so kept, retained, and con¬ 
verted as before described, the defendant received and 
accepted from the owner of the said land and premises 
a large sum of money, to wit, the sum of $10,000 as 
a reward, fee, compensation, commission or bonus 
for his services and labor in successfully negotiating 
and consummating the sale of said land and premises 
to the plaintiff, which was all without the knowledge 
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or consent of plaintiff; all to tlie damage to plaintiff 
of the sum of Ten Thousand ($10,000) Dollars / 9 (Rec. 
pp. 3-4), 

In connection with this second count also, as in the 
first count, it is to be observed that the record is 
absolutely without any evidence tending to show 
any false or misleading representations made by Mr. 
Weller. 

The third count of the declaration (Rec. pp. 4-5), 
recites the employment of Mr. Weller by the plain¬ 
tiff, for the purpose of negotiating and effecting for 
it the sale of said land and premises, recites that 
Mr. Weller effected such purchase for the plaintiff 
at the sum of $405,000, and charged $10,000 addi¬ 
tional for his services; that, in addition thereto, Mr. 
Weller received from the seller of the property the 
sum of $10,000 as a fee, charge, compensation or 
bonus for effecting the sale, though this was without 
the knowledge or consent of the plaintiff, all to the 
damage of the plaintiff in the sum of $10,000. 

The fourth count of the declaration simply con¬ 
tains the common counts. 

It is to be noted that, in none of the counts of the 
declaration is there any allegation that Mr. Weller 
was in any way the agent of the seller. 

The evidence in the case, however, clearly disclosed 
that Mr. Weller was the agent of the seller before 
and at the time that he was approached by R. Harris 
& Company, and that this fact was well known to 
that company. 

Thus plaintiff’s witness, Sidney W. Straus, the 
president and treasurer of the plaintiff company, tes¬ 
tified (Rec. p. 18), that he had signed the bill in 
equity in the above mentioned equity suit, as presi- 
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dent of the plaintiff company, and that, as therein 
stated, the plaintiff was informed on April 9, 1919, 
and before any approach had been made in behalf 
of R. Harris & Company to buy the property from 
the new purchaser, that Mr. Weller represented such 
purchaser, and that plaintiff had notice and knowl¬ 
edge that Mr. Weller was representing the owner 
before any attempt was made on the part of the com¬ 
pany to employ Mr. Weller as its agent; also that 
any dealings with Mr. Weller were with him as agent 
of the owner. On page 19 of the Record, will be 
found the letter of June 8, 1919, by which the new 
record owner of the property directed R. Harris & 
Company to pay rental for the premises occupied 
by them in the Jenifer Building to her agent, Mr. 
Joseph I. Weller, until further notice, and the rent 
checks, by which such rental was thus paid by R. 
Harris & Company, were offered in evidence, (Rec. 
p. 13). With this full knowledge that Mr. Weller 
represented the owner of the property, whose name 
Mr. Weller throughout refused to disclose, as he had 
a right to do, R. Harris & Company, through their 
officer and attorney, Mr. Julius I. Peyser, and an 
additional attorney retained by them, Mr. Alexander 
Wolf, entered into negotiations with Mr. Weller for 
the purchase of the building (Rec. 17, 20). 

As a result of these negotiations, the contract set 
forth in the equity suit and appearing on pages 15-17 
of the Record in this case, was entered into, the same 
being executed in behalf of R. Harris & Company by 
Mr. Straus, the president, and Mr. Peyser, the secre¬ 
tary, and witnessed by Mr. Wolf, while, in behalf of 
the undisclosed owner, Mr. Weller signed as agent, 
under the following provision: 
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“Approved by the agent of the owner of the 
above-described property under authority to him 
by said owner. Of the purchase price of 
$415,000, the sum of $405,000 shall apply on ac¬ 
count of purchase price and $10,000 on account 
of fee charge.’’ 

Just prior to the settlement of this contract, the 
contract offered in the equity suit and found on pages 
14 and 15 of the Record in this case was entered into, 
as of the date of the former agreement, November 1, 
1919, in which the purchase price was given at $405,- 
000, but with the understanding that payment was 
to be made in the amount and for the purposes pro¬ 
vided in the other agreement. Mr. Straus and Mr. 
Peyser executed this agreement in behalf of R. Harris 
& Company and Mr. Weller, as agent of the undis¬ 
closed owner, “under authority to him by said owner.” 

Mr. Straus, the president and treasurer of R. Harris 
& Company, testified that: 

“It was understood that four hundred and fif¬ 
teen thousand dollars ($415,000) was to be paid 
for the property, out of which four hundred and 
five thousand dollars ($405,000) was to be ap¬ 
plied as purchase price and Mr. Weller, as agent 
for the owner, was to receive ten thousand dol¬ 
lars ($10,000); the witness, at that time, under¬ 
stood that Mr. Weller was the agent of the owner 
of the property; witness was represented in con¬ 
nection with the making of the new agreement, 
Exhibit No. 16, by Mr. Wolf and Captain Peyser, 
and signed it under their advice, paid $415,000, 
took the property and kept it till he sold it later; 
witness did not at any time, undertake to employ 
the defendant to represent him in connection with 
his attempts to purchase the Jenifer Building 
and that defendant was never employed by R. 
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Harris & Company, so far as he, the witness knew. 
There were never any proceedings of the corpora¬ 
tion to give authority to any officer of the company 
to employ Mr. Weller to represent them and if 
he had been so employed, the witness did not 
know it. * * * that any dealings with Mr. 

Weller were with him as agent of the owner.’’ 
(Rec. p. 18). 

Mr. Adolph Wevl, the treasurer of Lansburgh & 
Brother, a corporation, which the defendant admitted 
was the undisclosed owner who sold to R. Harris & 
Company through defendant, having been called by 
plaintiff as a witness, stated that, out of the $415,000 
paid by R. Harris & Company to Lansburgh & Brother, 
Mr. Weller received $10,000, and the balance went 
to Lansburgh & Brother; that it w T as well known to 
Lansburgh & Brother that Mr. Weller was to receive 
the $10,000 and that he did receive it will the full 
approval of Lansburgh & Brother; that Lansburgh 
& Brother authorized Mr. Weller to make the con¬ 
tract with R. Harris & Company. 

By stipulation, the entire record in the above men¬ 
tioned equity suit, R. Harris & Company v. Joseph I. 
Weller, et al., Equity No. 38396, was made a part of 
the evidence in this cause, without limitation as to the 
purpose for which it might be used or relied upon 
(Rec. p. 18). 

It will thus be seen that, up to this point in the 
trial, there was no substantial variance in the evidence 
from the averments made by plaintiff in the former 
equity suit. It is also quite apparent that, upon the 
very clear evidence that Mr. Weller acted throughout 
as agent for the owner and that R. Harris & Company 
knew this before they approached him, and dealt with 
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him throughout as the agent of the owner, and only 
as such, there was no case which in any way sup¬ 
ported the averments or theory of the declaration, 
and particularly so in view of the opinion of this 
court on the equity appeal, to the effect that, while 
it is customary for the seller to pay the fee of his 
agent, “it is not at all unusual for an express agree¬ 
ment to the contrary to he made.” 

Confronted with this situation, the plaintiff then 
offered evidence which, distasteful as it is to us to 
do so, we must next discuss. 

Mr. Julius I. Peyser, a member of the local bar 
for twenty-five years, was next sworn in behalf of 
the plaintiff. That Mr. Peyser is a man who is able 
to act in many capacities is clearly disclosed by this 
record. In addition to being secretary and general 
counsel of R. Harris & Company, (Rec. p. 20), he 
owns one-eighth of the stock of the corporation and 
his wife three-eighths, in addition to which he has 
also been the financial and business adviser of the 
company since June, 1915, (Rec. p. 28). These facts 
would not, of course, have made it improper for Mr. 
Peyser to take the stand as the star witness in be¬ 
half of the plaintiff, but when, coupled with these 
facts, we have the further fact that he was the senior 
counsel of record for the plaintiff in the proceedings 
below, swore to the affidavit of merit which accom¬ 
panied the declaration, and took an active part in the 
trial, (Rec. pp. 5, 7, 20, 31-36), the impropriety of 
the situation is one which speaks for itself and re¬ 
quires no further statement from us than that of the 
facts. 

Entirely aside, however, from the impropriety of 
Mr. Peyser’s acting both as counsel and witness, when 
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he was to testify as to matters concerning which the 
plaintiff offered no other testimony whatever, the 
testimony itself is astounding in more than one par¬ 
ticular. 

This witness, in behalf of R. Harris & Company, and 
in the face of the well known fact that Mr. Weller 
represented an owner, whom he had refused to dis¬ 
close, and in the face of the equity suit, in which no 
suggestion was made that Mr. Weller was other than 
the agent of the owner, had the effrontery to state, 
under oath, as set forth on page 22 of the Record, that 
he offered Mr. Weller $10,000 to represent R. Harris 
& Company in the purchase of the building in ques¬ 
tion, that Mr. Weller accepted it, and that R. Harris 
& Company employed Mr. Weller. If the testimony 
had in it one scintilla of truth, or even plausibility, it 
would have been more accurate for the witness to say 
that he had induced or bribed Mr. Weller to violate his 
duty to his principal, the owner of the property, and 
to work against this principal, unknown to him, and 
in the interest of R. Harris & Company, in buying the 
property for them. The testimony is so absurd and 
so completely at variance with the other evidence in 
the case, including matters of record, that it needs no 
denial, though it is proper that we should discuss it 
somewhat further. 

In the first place, Mr. Peyser testified (Rec. p. 23), 
that he had at least twenty-five conversations with Mr. 
Weller when Mr. Straus was present. If Mr. Weller 
had been in any way employed by or the agent of R. 
Harris & Company, the matter would almost inevit¬ 
ably have come out in some way in one or more of 
these numerous conversations, and Mr. Straus would 
have known of it; but, though president and treasurer 
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of the corporation, and naturally interested in it, he 
was frank enough to testify, as heretofore stated, that 
they knew all the time that Air. Weller was the agent 
of the owner, and that all dealings with Air. Weller 
were with him as such agent and that he was not in 
any way employed by R. Harris & Company, so far as 
the witness ever knew, nor had there been any author¬ 
ity given to any officer of the company for his em¬ 
ployment (Rec. p. 18). If there were any authority in 
any officer of the corporation to employ Air. AVeller 
at an expense of $i0,000, without some action by the 
board of directors, it would much more naturally have 
resided in the president and treasurer, Air. Straus, 
than in the secretary and attorney, Air. Peyser. 

It is, however, when we take up the cross-examina¬ 
tion of Air. Peyser, that the strain on our credulity 
becomes greatest. We must have in mind, of course, 
that Air. Peyser was endeavoring, by his testimony, to 
show that, contrary to all the other evidence in the 
case, and in the previous equity suit, he had gone to 
Air. AVeller without any knowledge or thought that Air. 
AVeller represented the owner of the property, to em¬ 
ploy him to represent R. Harris & Company in pur¬ 
chasing it. 

On page 23 of the Record, it appears that Air. 
Peyser was asked why he went to Air. Weller in the 
first place. He says Air. Hoover told him to go, but 
he evades answering the question whether Air. Hoover 
said that Air. Weller represented the purchaser: 

“Q. And you went to him because of the fact 
that he represented the purchaser, didn’t you. 

“A. No sir. 

“Q. Why did you go to him? 

“A. Because we found out that the purchaser 
was a lady in his office. ,, 
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On pages 24 and 25 of the Record, the following 
occurred in the cross-examination of the witness: 

“Q. Now, Capt. Peyser, do you wish this jury 
to understand in spite of the fact that a clerk in 
Mr. Weller’s office took title to the property when 
it was sold, and in spite of the fact that that per¬ 
son, Miss Erickson, wrote a letter to you or to 
R. Harris & Company asking you to pay the rent 
to Mr. Weller, as her agent, that you did not 
know, or at least believe that Mr. Weller was 
the agent of the owner of the property, the new 
owners of the property. 

“A. I believe that Mr. Weller was the owner 
at that time. 

#*#*### 

“A. Yes, sir, June 7, and the parties were in 
New York, and that is when I jumped in, then 
thinking that Mr. Weller was not the owner, but 
he represented somebody, a competitor maybe, 
and would undertake to deal with him. 

“Q. You thought that Mr. Weller was repre¬ 
senting some one else who was trying to buy the 
property? 

‘‘ A. No, sir, but instead of concluding that Mr. 
Weller was the owner at first, after receiving 
Mr. Wolf’s letter to the effect that a New York 
party owned the property, I thought that I could 
get Mr. Weller to represent us in the purchasing 
of it.” 

It thus clearly appears from the witness’ own testi¬ 
mony that, while under the impression that Mr. Weller 
was representing a competitor of R. Harris & Com¬ 
pany in an effort to buy the Jenifer Building, the 
witness was entirely willing to try to employ, and, as 
he said, did employ (bribe would be as apt a word) Mr. 
Weller to be disloyal to his principal, a supposed 
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competitor of R. Harris & Company, and instead work 
for the latter concern. There can be no mistaking 
the question and the witness’ answer: i ‘And when 
you thought he was representing a competitor of 
yours, you went to him and employed him to act for 
you, is that correct? A. Yes, sir, that is absolutely 
correct." (Italics ours). {Bee. p. 25). In other 
words, the witness, by his sworn testimony, states that, 
in behalf of plaintiff, he made a contract with Mr. 
Weller, by which the latter, in gross and fraudulent 
disregard of his duty to his supposed principal, and 
unknown to that principal, was to act as agent for 
R. Harris & Company and against the interest of the 
former principal. Such an agreement would, of 
course, have been so grossly contrary to public policy 
and good morals that no court would in any way en¬ 
force it or give any relief to either party thereto; 
and the fact that Mr. Peyser states under oath that 
he made an agreement of that character with Mr. 
Weller, in the belief that he was representing a com¬ 
petitor of the plaintiff, whether the witness realized 
the effect of his statement or not, gives this court 
ample ground to conclude that little of his testimony 
is entitled to be given any weight or consideration. 

From page 26 of the Record it further appears 
that, when Mr. Peyser said he had objected to hav¬ 
ing Mr. Weller described as the agent of the owner 
in the $415,000 contract, although he admitted that 
Mr. Weller told him right along that he would not 
deal with Mr. Peyser in the name of the owner, the 
following then ensued: 

“Q. What I want to know is this, how you sup¬ 
posed for one moment that that contract could 
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have any effect, or that you could get that prop¬ 
erty unless Mr. Weller was the agent of this 
owner whom you could not find, and that he had 
the authority to act for that owner? 

4 4 A. There was not any chance of getting it, 
Mr. Peelle. 

44 Q. And the only way that you could get it 
was through Mr. Weller, was it not? 

“A. Absolutely, and that was the reason that 
I wanted him to have the ten thousand dollars 
($10,000) to act for us. 

44 Q. And you could not get it through the 
owners, and you knew that he was the agent of 
the owner? 

4 4 A. I did not know whether he was or was not 
the agent- 

44 Q. But how could you get the property if he 
did not represent the owner of the property? 

4 4 A. I do not know. I am no mind reader. I 
won’t tell you what it was. 

4 4 Q. But relying upon the thought that he could 
get that property for you, you offered him ten 
thousand dollars ($10,000)- 

44 A. (Interrupting.) I offered ten thousand 
dollars ($10,000), and I wanted it stated in the 
contract who it was he was getting the ten thou¬ 
sand dollars ($10,000) from on account of the fee 
charge. I wanted him to put in there that we 
were paying him the ten thousand dollars 
($10,000) so that it would be above board. That 
was the one thing that I rebelled against in the 
contract itself, about the fee charge, and I said, 
4 Mr. Weller, put it in there we are paying the 
fee charge.’ ” 

The absurdity of these answers is quite apparent. 
The witness had been told by Mr. Weller that the 
name of the owner would not be disclosed, and that 
if they wished to negotiate for the property they would 
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have to deal with him as the agent for an undisclosed 
owner; and yet the witness, who has been an attorney 
at law for twenty-five years, says that he objected 
to having Mr. Weller described in the contract as the 
agent of the owner. Of course, if Mr. Weller signed 
the contract, not as agent for the owner, but as agent 
for R. Harris & Company, which company also signed, 
through its proper officers, the so-called contract 
would have been a worthless piece of paper. Further¬ 
more, the witness ’ contention that he objected to the 
contract because he wanted it stated therein whom 
it was that Mr. Weller was getting the $10,000 from, 
so that it would be above board, and that he said, “Mr. 
Weller, put it in there we are paying the fee charge”, 
is entirely unconvincing, in view of the fact that the 
very contract, Exhibit 19, (Rec. pp. 15-16 , 26), to which 
witness says he objected, showed clearly that the 
$10,000 fee charge, as also the additional $405,000 
for the property, was to be paid by R. Harris & 
Company. 

Again, on page 27 of the Record, the witness, in 
endeavoring to bolster up his position, makes another 
erroneous statement, as follows: 

“A. Long before the four hundred fifteen thou¬ 
sand dollars ($415,000) price was urged, Mr. 
Weller was offered ten thousand dollars ($10,- 
000). It must have been four months before that, 
because Mr. Wolf went to the hospital and was 
sick and I almost stopped negotiations, and it was 
long before that, and I am under oath, and I know 
it because I offered him ten thousand dollars ($10,- 
000) because a 3 per cent commission of four hun¬ 
dred fifteen thousand dollars ($415,000) would be 
ten thousand dollars ($10,000).” 
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Of course, three per cent of $415,000 would be $12,- 
450 and not $10,000, so that the $10,000 which was 
provided by the contract to be paid to Mr. Weller did 
not compensate him to the extent of the customary 
real estate broker’s commission, as prevailing in this 
District, which, being five per cent on the first $5,000 
and three per cent on the balance of the purchase 
price would have amounted to $12,550. Furthermore, 
when the earlier offers of $350,000, then $375,000, and 
then $400,000 were being made by plaintiff for the 
property (Rec. p. 17), there is no point in the statement 
of witness that he offered Mr. Weller $10,000, “because 
a three per cent commission of $415,000 would be 
$ 10 , 000 .” 

The witness, on further cross-examination, testified 
as follows (Rec. p. 27): 

“Q. You mean you rather infer from the fact 
you were to pay Mr. Weller $10,000 he was em¬ 
ployed— 

“A. 1 do not want you to make me say—Mr. 
Weller received $10,000 for his services to be ren¬ 
dered by him; we could not find the person who 
had it, we had to find somebody who had it so as 
to obtain the building. 

“Q. He was the only man who could sell it to 
you! 

“A. Mr. Hoover said he was the only man who 
knew about it. We tried hard enough to find out, 
we spent enough money to find out. 

“Q. You did deal with him in spite of the fact 
that he would not tell you the owner, you did pay 
$415,000? 

“A. I considered Joe Weller a very good friend 
of mine, but I will say this, I would have dealt with 
the worst enemy I had to get the building. It was 
the building, nothing else. I have the highest 
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regard for Joe Weller, there is not any feeling 
against Joe Weller in this transaction whatever.” 

By these answers, witness clearly admits that he 
went to Mr. Weller because he believed that he was 
the only man through whom he could obtain the Jeni¬ 
fer Building, which is equivalent to saying that he be¬ 
lieved Mr. Weller to be the duly authorized agent to 
represent an undisclosed and undiscoverable owner. 
Furthermore, the witness says, under oath, “I have 
the highest regard for Joe Weller,” the defendant. Is 
such a statement conceivable if the witness really be¬ 
lieved that he had employed the defendant, the agent 
of the owner of this property, to work against his prin¬ 
cipal and in behalf of the plaintiff, or if witness be¬ 
lieved that Mr Weller had done anything improper in 
the entire transaction? 

We have already referred to the efforts of the plain¬ 
tiff to depart from the averments of the bill of com¬ 
plaint in the equity suit, to the effect that Mr. Weller 
was the agent of the owner in the making of the sale 
in question, by the testimony of Mr. Peyser in this 
case that Mr. Weller was employed to represent R. 
Harris & Company in the transaction. While the 
declaration and the evidence in the case make a feeble 
attempt to rely upon after-discovered evidence (Rec. 
pp. 1-5, 32), Mr. Peyser, if he had ever employed Mr. 
Weller in this matter, as here testified, knew it at the 
time, and, as an officer and general counsel of the plain¬ 
tiff company, it was clearly his duty to disclose that 
fact to the attorneys who prepared the bill of complaint 
in the equity suit, in which there was no suggestion 
that Mr. Weller was agent for any one but the owner. 
When, however, Mr, Peyser was given an opportunity 
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to explain why the bill of complaint did not contain 
any such statement, his only reply was that he did not 
prepare the bill, that Mr. Alexander Wolf was also 
their attorney (Rec. p. 28). 

One more example of the unreliability of Mr. 
Peyser’s testimony, as shown in his cross-examination, 
should be set forth. He testified (Rec. p. 27) that he 
thought they had paid a pretty high price for the 
property: “You felt that you were squeezed? A. I 
know I was squeezed.’’ 

Contrast this with the letter which appears on page 
29 of the Record, and which the witness admitted 
having written on October 5, 1921, after the settle¬ 
ment of the sale, in connection with an application to 
Mr. H. L. Rust for a loan on the Jenifer Building, in 
which he stated that this building was purchased in 
December, 1919, for $415,000, and before the closing 
of the sale there was submitted without solicitation an 
offer of $500,000 in behalf of a man who conducts a 
store in the block below, who desired the building for 
his business; and further that there was then a ready 
market for the property at over $500,000, and that 
R. Harris & Company had had opportunities, in con¬ 
junction with the sale of the business, to sell the build¬ 
ing for $550,000. He then concluded: 

“We consider a fair market value of said prop¬ 
erty to be in the neighborhood of about $600,- 
000.00, but the property is not for sale as it is 
being used by R. Harris & Company for its own 
purposes. 

Yours very truly, 

J. I. Peyser, 

Atty. for R. Harris & Co.” 
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Witness also testified that it was true that plaintiff 
had an offer of $500,000 for the property between 
the time plaintiff made its offer therefor and the 
closing of the sale. 

This is the real story of the transaction with which 
plaintiff endeavored to appeal to the sympathies of 
the equity court, and now of this court, in pretending 
that, for the protection of its business, and under the 
compulsion, duress and machinations of the defend¬ 
ant, it was compelled to pay an excessive price for 
the Jenifer Building, which building, it turns out, 
plaintiff could have turned over at a profit of $85,000 
between the time the contract was signed and the sale 
concluded. 

In concluding the discussion of the facts in the case, 
it seems sufficient to observe that the evidence in the 
case, both oral and written, including the admissions 
of the witness Peyser, clearly establish that Mr. 
Weller, throughout all of the transactions in question, 
was acting as agent of the undisclosed owner of the 
Jenifer Building; that there is absolutely no evidence 
in the case except that of the witness Peyser (which 
this court will take at such real value, if any, as it 
has) which tends even to suggest that there was any 
relation of principal and agent existing between the 
plaintiff and Mr. Weller; that the plaintiff secured the 
property in question for exactly the price which it 
agreed under the advice of its two attorneys to pay; 
that it retained all of the benefits of that contract 
and thereby secured a property worth considerably 
more than the price which it had paid for it; that the 
owner of the property was fully aware of and ap¬ 
proved the contract which Mr. Weller made in its 
behalf (Rec. p. 19); and that it has never complained 
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in any way of Mr. Weller’s conduct in the transaction. 
There is no credible testimony in the record which re¬ 
flects in the slightest degree upon Mr. Weller’s high 
character and integrity, or upon his fidelity to his prin¬ 
cipal, the former owner of the Jenifer Building. 

Upon the conclusion of the plaintiff’s case, and 
upon motion of counsel for Mr. Weller, the court 
directed a verdict in his favor. 

STATEMENT AND DISCUSSION OF QUES¬ 
TIONS OF LAW INVOLVED 

The Legal Questions Really Presented by the Record 

There is not a scintilla of evidence in the record 
to contradict the very clear fact, established by plain¬ 
tiff’s own testimony, both oral and written, that Mr. 
Weller was the duly authorized agent of the owner 
of the Jenifer Building throughout the transactions 
in question and that this fact was known to and acted 
upon by plaintiff to its very real advantage in the 
acquisition by it of the building at considerably less 
than its real value. In the face, however, of the very 
clear oral and written evidence offered by plaintiff 
that Mr. Weller was never employed by plaintiff as 
its agent and never acted as such, but acted through¬ 
out solely as agent for the owner, plaintiff’s secretary, 
financial adviser, general counsel, counsel of record, 
as also one of its stockholders, and finally, when the 
case was in extremis, its star witness, testified in ef¬ 
fect that he had employed Mr. Weller to represent 
the plaintiff also in the purchase of the Jenifer Build¬ 
ing. 

Upon the basis of“ that testimony, plaintiff at¬ 
tempted to claim that Mr. Weller was plaintiff’s agent 
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in the matter, and then offered to prove that, unknown 
to plaintiff, Mr. Weller had accepted compensation 
from the owner of the property, some $12,150 for serv¬ 
ices in this and in other matters, though what the 
other matters were or how much of the $12,150 they 
covered was not offered to be shown (Rec. p. 30). 
The testimony was duly objected to, upon the ground 
that there was no sufficient evidence to establish that 
Mr. Weller was ever employed by plaintiff; but though 
counsel for appellant, on page 5 of their brief, say 
the court below refused to admit this testimony, citing 
page 31 of the Record, it will be found, at that point, 
that the court did not then rule finally upon the ques¬ 
tion, but reserved action upon it till all the other 
evidence was in. Upon page 34 of the Record and 
just before the court’s ruling upon the defendant’s 
motion for a directed verdict, will be found the final 
action of the court upon the exclusion of this line of 
testimony, though plaintiff’s offer does not show suf¬ 
ficient to save the point properly. However, in so far 
as any right of exception is reserved, it appears, 
(Rec. p. 34), that the ruling of the court was based 
upon the uncontroverted fact that Mr. Weller was 
agent of the owner and that this was known to plain¬ 
tiff, that if plaintiff had succeeded in employing Mr. 
Weller to work against his principal, the owner, it 
did something it had no right to do and was respon¬ 
sible for putting him in this position of serving two 
masters, and that the law would simply leave the par¬ 
ties where they put themselves. 

Counsel for defendant then moved the court for a 
directed verdict upon two grounds (Rec. p. 35 ): 

First, upon the ground that the evidence in the case 
showed clearly that Mr. Weller was acting as agent 
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for the owner, which fact was fully disclosed and 
known to the plaintiff before the beginning of nego¬ 
tiations looking to the purchase of the Jenifer Build¬ 
ing by the plaintiff; that if the testimony that Mr. 
Weller was employed to represent the plaintiff in 
these negotiations was true, then the plaintiff had no 
right in the trial court or any other, after having 
gone to another party’s agent and attempted to em¬ 
ploy him to work against the other party in the nego¬ 
tiation of a sale; that if, on the other hand, that testi¬ 
mony was not true, then no case for the plaintiff was 
made out. 

Second , that the former adjudication in the equity 
case worked a complete estoppel. 

The trial judge granted the motion for a directed 
verdict upon the first ground stated, deeming that 
that was sufficient and that it was unnecessary, there¬ 
fore, to consider the second ground (Rec. p. 35). 

There are then only two rulings of the trial court 
upon which any possible assignment of error can be 
predicated, namely: 

First: The exclusion of testimony as to payment 
of compensation to Mr. Weller by the owner. 

Second: The granting of the motion to direct a ver¬ 
dict for the defendant. 

Let us then consider these two questions in their 
order. 

The Trial Court Properly Excluded Testimony as to 
Payment of Compensation to Mr. Weller By the 
Owner. 

This exclusion can well be sustained upon the 
ground upon which the testimony in question was first 
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objected to ( Rec . p. 30), namely, that there was not 
sufficient evidence in the way of proof that Mr. Weller 
was ever employed by R. Harris & Company to jus¬ 
tify going into that question. In view of the fact that 
all of the testimony in the case, as well the position 
taken by the plaintiff in the previous equity suit, was 
to the effect that Mr. Weller was the agent of the 
owner throughout the transactions in question and 
represented no one else, and the very dubious and 
unconvincing testimony of the one witness for plain¬ 
tiff, that Mr. Weller was also employed to represent 
the plaintiff, which, of course, could only have been 
in violation of his duty to the owner, there was ample 
basis for the conclusion that no relation of principal 
and agent whatever had been shown to exist between 
Mr. Weller and R. Harris & Company, and that, ac¬ 
cordingly, the question of what, if any, compensation 
Mr. Weller received from his principal, was not a mat¬ 
ter that concerned the plaintiff or its case in the slight¬ 
est degree. The mere payment to Mr. Weller by plain¬ 
tiff of the $10,000 required by the contract of sale, 
as was held by this court on the appeal in the equity 
suit, was entirely proper and not in any way incom¬ 
patible with Mr. Weller’s being the agent of the owner 
alone; nor can any agency of his in behalf of the plain¬ 
tiff be inferred from any such payment. 

The exclusion of this testimony can, moreover, be 
equally well upheld on a larger ground, which, as it 
appears, was also in the mind of the trial justice 
when he excluded it, (Rec, p. 34), namely, that plain¬ 
tiff’s alleged employment of Mr. Weller, if it could be 
considered as true, constituted just as much a wrong¬ 
ful act on the part of the plaintiff as on the part of 
Mr. Weller, and in that event the law would leave the 
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parties where it found them and refuse relief to either. 
In that view of the case, that is, that plaintiff had 
employed Mr. Weller as its agent, when he was al¬ 
ready the agent for the owner whose interests were 
necessarily in conflict with those of plaintiff, the plain¬ 
tiff could not possibly succeed or be afforded any 
relief whatever by the court, and, accordingly, the 
exclusion, of the evidence in question could work no 
prejudicial error, since, even if admitted, it could not 
change the result of the proceedings or have any 
bearing upon the correctness of the court’s ruling in 
granting the motion to direct a verdict for the de¬ 
fendant. 

Under the heading of this latter ruling, we shall 
discuss in more detail the illegality of such an agree¬ 
ment as that which the witness Peyser testified he had 
made with Mr. Weller in behalf of the plaintiff. 

The Court Properly Granted Defendant's Motion for 

a Directed Verdict 

This motion was granted upon the first ground 
urged by defendant, namely, that the evidence showed 
clearly that Mr. Weller was acting as agent for the 
owner, which fact w T as fully disclosed and known to 
the plaintiff before the beginning of negotiations for 
the purchase of the Jenifer Building; that, if the 
testimony that Mr. Weller was employed to repre¬ 
sent the plaintiff also in these negotiations were true, 
the plaintiff had no right to relief in any court after 
having gone to the other party’s agent and attempted 
to employ him to work against the other party, while, 
if that testimony was not true, then no case for the 
plaintiff was made out. 
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As above stated, the evidence shows, without any 
contradiction whatever, that, as stated in the equity 
suit, Mr. Weller was agent for the owner throughout 
the entire course of the transactions in question and 
that this was well known to the plaintiff before its 
representatives even approached Mr. Weller. As the 
interests of the owner represented by Mr. Weller 
were definitely in conflict with those of the plaintiff, 
in the matter of a sale of the Jenifer Building by the 
owner to the plaintiff, it was clearly impossible for 
the plaintiff to have employed Mr. Weller without 
being equally guilty with him of a fraud upon the 
owner. It should be noted here that there is not a 
scintilla of evidence that the owner was informed, 
either by Mr. Weller or by the plaintiff or any one 
in its behalf, that Mr. Weller had been employed by 
the plaintiff or was acting as its agent. 

Even if the evidence in the case were equally sus¬ 
ceptible of the conclusion that Mr. Weller was em¬ 
ployed by the plaintiff, in violation of his duty to¬ 
ward the owner as that he was not so employed, yet 
the court would naturally, in the absence of a pre¬ 
ponderance of evidence to the contrary, presume that 
Mr. Weller had acted honestly and with fidelity to¬ 
ward the interests of his principal, the owner. Then 
how much the more so should the court thus conclude 
upon the evidence which is found in this record. 

If the court conclude, as we are confident it will, 
that there is no sufficient evidence in the case that 
Mr. Weller was ever employed by the plaintiff or 
acted in any way as its agent, then upon that view 
the motion to direct the verdict for the defendant 
was properly granted. If, however, on the other hand, 
the court should conclude that there was any evidence 
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whatever upon which any jury could have found that 
Mr. Weller was employed by the plaintiff in viola¬ 
tion of his duty to the owner, then, still, the motion 
was properly granted, and the court could not have 
acted otherwise, in the face of the well-settled prin¬ 
ciple that, where a contract is contrary to public pol¬ 
icy or to good morals, as such a contract of employ¬ 
ment clearly would be, the court will leave the gulity 
parties where it finds them. 

This rule of law, that money or property paid or de¬ 
livered under an unlawful agreement cannot be re¬ 
covered back, was thus stated by Lord Mansfield, in 
1775, in the case of Holman vs. Johnson, 1 Cowp. 343: 

“The principle of public policy is this: ‘Ex 
dolo malo non oritur actio.’ No court will lend 
its aid to a man who founds his cause of action 
upon an immoral or an illegal act. If from the 
plaintiff’s own stating, or otherwise, the cause 
of action appears to arise ex turpi causa, or the 
transgression of a positive law of this country, 
there the court says he has no right to be assisted. 
It is upon that ground the court goes; not for the 
sake of the defendant, but because they will not 
lend their aid to such a plaintiff. So if the plain¬ 
tiff and defendant were to change sides, and the 
defendant was to bring his action against the 
plaintiff, the latter would then have the advan¬ 
tage of it; for, where both are equally in fault, 
‘potior est conditio defendetntis.’ ” 

The reason for this rule rests, not upon any con¬ 
sideration for the defendant in an action based upon 
an agreement which is against public policy or good 
morals, but upon the broader principle of promoting 
the well being of society through the protection of those 
persons who may have confided the care of their 
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interests to agents or other fiduciaries. Thus, the 
court, in the case of Union Collection Co. vs. Buckman, 
150 Cal. 159, 164-65, in refusing relief to a plaintiff 
who had acquired notes in compromise of notes given 
in renewal of notes which were given to pay a gambling 
debt, said: 

4 ‘This universally acknowledged rule is not 
based upon any consideration for the party 
against whom the relief is sought, and who will 
be benefited by the refusal of the court to grant 
the same, but upon considerations of sound pub¬ 
lic policy.” 

And the court, in that case, further stated that, 
even though the parties themselves did not raise the 
question, yet, when the illegality appeared, the court 
would sua sponte withhold all relief, since a court will 
not allow itself to be “the handmaid of iniquity / 9 
It has been definitely established by the courts that 
if an agent for one party undertakes, unknown to his 
principal, to act as agent for another party also, whose 
interests conflict with those of the first principal, the 
agreement is contrary to public policy and void, so 
that no relief can be based thereon. Thus, in the case 
of Lum vs. McEwen , 56 Minn. 278, 282-283, it appeared 
that the superintendent and general manager of the 
business of a mill company had agreed, in considera¬ 
tion of the payment to him of $5,000 by a third party, 
to use his influence and authority as such superin¬ 
tendent and manager to secure the removal by the 
company of its mill to another place, and the extension 
of its logging road to that place. The court held that 
this contract was illegal and void on grounds of public 
policy, and said: 

**##*## 



31 


“Loyalty to his trust is the first duty which an 
agent owes to his principal. Reliance upon an 
agent’s integrity, fidelity and capacity is the mov¬ 
ing consideration in the creation of all agencies; 
and the law condemns, as repugnant to public 
policy, everything which tends to destroy that re¬ 
liance. The agent cannot put himself in such rela¬ 
tions that his own personal interests become an¬ 
tagonistic to those of his principal. He will not be 
allowed to serve two masters without the intelli¬ 
gent consent of both. 

“Actual injury is not the principle the law pro¬ 
ceeds on in holding such transactions void. Fidel¬ 
ity in the agent is what is aimed at, and, as a means 
of securing it, the law will not permit him to place 
himself in a position in which he may be tempted 
by his own private interests to disregard those 
of his principal * * * It is not material that 

no actual injury to the company resulted, or that 
the policy recommended may have been for its best 
interest. Courts will not inquire into these mat¬ 
ters. It is enough to know that the agent in fact 
placed himself in such relations that he might be 
tempted by his own interests to disregard those of 
his principal. 

“The transaction was nothing more or less 
than the acceptance by the agent of a bribe to per¬ 
form his duties in the manner desired by the per¬ 
son who gave the bribe. Such a contract is void. ’ ’ 

To the same effect is the case of Howard & Lyons 
vs. Murphy , 70 N. J. L. 141, 145. 

The case of Bollman vs. Loomis, 41 Conn. 581, 583, 
went even further. That was an action in assumpsit 
on the common counts, brought by one who, being an 
expert on pianos and a friend of a possible purchaser, 
was asked by the purchaser to advise her about various 
instruments, and who, unknown to her, was requested 
by the seller to induce her to buy. The lower court 
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gave judgment in behalf of the expert against the 
seller for services in procuring the sale, but the upper 
court said: 

“We think there should be no recovery. We 
reach this result not out of any regard for the de¬ 
fendant ; he is as fully implicated in the deception 
practiced on the purchaser as the plaintiff him¬ 
self. The rule in such cases is, that the law leaves 
the parties where it finds them. The transaction 
was inconsistent with fair and honorable dealing, 
contrary to sound policy, and offensive to good 
morals.” 

It will be noted tha{ the refusal of the courts to grant 
relief to either party to an agreement which is against 
public policy or good morals, is not limited to courts 
of equity, but is also given application by courts of law. 

A recent case, in which that question was discussed, 
is that of Maine Northwestern Development Co. vs. 
Northern Commercial Co., 213 Fed. 103, 105-106 
(1914). The case was an action at law brought on an 
assessment levied upon subscribers to the stock of 
plaintiff corporation. The defendant corporation 
pleaded that the contract of subscription was void for 
fraud in that the person who was president and man¬ 
aging director of plaintiff corporation and who ob¬ 
tained the contract for the plaintiff was at the same 
time acting in his own interest. The court held that 
this defense was good at law as well as in equity, and 
said: 


“But there is no such magic in the word ‘fraud’ 
as to rob a court of law of jurisdiction, irrespec¬ 
tive of the nature of the fraud charged. Where 
the fraud is of such a nature as to render the con- 
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tract against public policy or illegal courts of law 
have universally refused to enforce it. 9 Cyc. 465; 
Woodstqck Co. v. Extension Co., 129 U. S. 643, 9 
Sup. Ct. 402, 32 L. Ed. 819; West v. Camden, 135 
U. S. 507,10 Sup. Ct. 838, 34 L. Ed. 254. To wave 
aside such a defense on the ground that it was a 
matter for equitable cognizance alone would be to 
make a court of law a potent agency in the accom¬ 
plishment of illegal and unlawful designs. 
####### 

1 ‘ Of agreements such as that here alleged, which 
tend to promote a breach of duty of persons who 
stand to others in a fiduciary relation, 9 Cyc. 474, 
says: 

“ ‘ While it is often said that such agreements 
are against public policy, because it is the policy 
of the law to secure fidelity in the discharge of 
their duties by all persons holding such posi¬ 
tions of trust and confidence, yet it is more accu¬ 
rate to say that such agreements, tending to 
cause unfaithful conduct by fiduciaries, are 
illegal, because they are in effect agreements to 
wrong or defraud the persons whose interest 
the fiduciaries have in charge.’ 

“It would indeed be a harsh system of jurispru¬ 
dence that would lend any of its courts to the en¬ 
forcement of contracts in violation of fiduciary 
relations. While the distinction between law and 
equity is studiously preserved in our federal sys¬ 
tem, that distinction does not go to the extent of 
compelling one court to enforce agreements which 
the other would abhor. Both are established to 
promote the well-being of society, and this may not 
be promoted by encouraging the violation of the 
most sacred duties known to the law.” 

Furthermore, this principle is equally applicable to 
an action brought by one of the parties to the illegal 
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agreement against the other to recover money paid 
under such an agreement as it is to the case of an action 
to secure compensation thereunder. Thus, in the case 
of Knowlton vs. Congress & Empire Spring Co., 57 
N. Y. 518, 528, 538, it appears that the action was 
brought by one of the trustees of a corporation to re¬ 
cover money paid by him on account of a subscription 
by a third party to the benefit of which he became en¬ 
titled, for and toward the increase of the capital stock 
of the defendant. The plan for the proposed increase 
contemplated a payment of $80 per share of $100, cer¬ 
tificates to be issued as for full paid stock. The cor¬ 
poration thereafter declared this subscription to be 
forfeited for nonpayment of subsequent instalments. 
Later the stockholders passed a resolution for the re¬ 
duction of the capital stock to its original amount and 
conferred authority upon the trustees to make adjust¬ 
ment with the owners or holders of the increased stock. 
Plaintiff complained that adjustment was never ten¬ 
dered to him, though he had demanded the return of 
the money paid by him, which was refused. 

Lott, Ch. Com., in holding against the right of the 
plaintiff, said (p. 528): 

“ It is a well settled principle, that where money 
is paid by one of two parties to the other on an 
illegal contract, in a case where they may be con¬ 
sidered as particeps criminis and in pari delicto, 
an action cannot be maintained after the contract 
is executed to recover the money back again, for 
in pari delicto potior est conditio defendentis.” 

Reynolds, Com., in concurring, said (p. 538): 

“And, again, it is said that the plaintiff re¬ 
scinded his illegal contract and was entitled to 
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recover back what he had paid. There is no such 
rule in a case like this. A party defrauded may, 
on the discovery of the fraud, rescind a contract 
to recover back what he has paid upon it. But one 
of several parties to a fraud, after he has parted 
with his money to promote the fraudulent scheme, 
may not, at any time, rescind and recover it 
back # * * In our law, the general rule is, 

that no court will give its aid to any party en¬ 
gaged in an illegal transaction to recover anything 
which has been devoted to such a purpose.’’ 

Further cases, to the effect that courts of law will 
not lend any aid whatever to either party to an illegal 
agreement, are: 

Drake vs. Lauer, 93 App. Div. (N. Y.) 86, 91. 

Insurance Co. vs. Hull, 51 Ohio St. 270, 277-278. 

Rice vs. Wood, 113 Mass. 133, 135 (also cited in 
appellant’s brief). 

Chicago, etc., Ry. Co. vs. Wabash, etc., Ry. Co., 
61 Fed. 993, 998-999. 

Detroit Salt Co. vs. National Salt Co., 134 
Mich. 103, 122. 

Funk vs. Gallivan, 49 Conn. 124, 128. 

Claflin vs. United States Credit System Co., 165 
Mass 501 503 

Myers vs. Meinrath, 101 Mass. 366, 367-368. 

The trial court, therefore, taking either horn of the 
dilemma in which plaintiff was placed, and whether 
finding that Mr. Weller was agent only for the owner, 
or that he also undertook to act as agent for the plain¬ 
tiff, had no possible ground for reaching any other 
conclusion than it did, namely, that there was nothing 
in plaintiff’s case upon which it could base a recovery. 

Reserving for brief discussion at the conclusion of 
this brief the matter of the second ground upon which 
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defendant’s motion for a directed verdict was based, 
we shall next discuss briefly the errors which appellant 
claims were committed by the trial court. 

Appellant’s Assignment of Errors 

Counsel for appellant introduce their argument by 
the statement that the action in this case is “ based 
upon the proposition of law that a real estate broker 
cannot accept compensation from both parties to a 
transaction without a complete disclosure of his double 
agency to both parties, and if he fails to make such 
disclosure either party may recover back the payment 
made in ignorance of the double agency.” 

To begin with, the statement is not a correct state¬ 
ment of the law, since, while the law forbids a real 
estate broker to accept “employment” from both par¬ 
ties to a transaction without a complete disclosure of 
his double agency to both parties, it does not forbid a 
real estate broker to accept “compensation” from 
both, if he is acting as agent for only one of them. 
We feel confident that no respectable decision can be 
found in which it has been held improper for the agent 
of the owner of a piece of property, who acts as agent 
for the owner alone in negotiating a sale of the prop¬ 
erty, to include in the contract, with his principal’s 
knowledge and approval, a requirement that the pur¬ 
chaser shall pay some sum on account of his commis¬ 
sion, as part of the purchase price, even though the 
agent thereafter receives further compensation for 
his services from his principal. 

The above-quoted statement by appellant’s coun¬ 
sel furthermore shows a complete misapprehension 
of the question presented by the record in the present 
case, since, even if some credibility is to be given to 
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the testimony that the plaintiff employed Mr. Weller, 
yet it also appears without contradiction or question 
that Mr. Weller was the agent of the owner and that 
this fact was well known to the plaintiff before it ap¬ 
proached Mr. Weller in any way. Consequently, the 
plaintiff, even giving the most favorable possible view 
to its testimony, is in pari delicto with the defendant, 
and cannot claim ignorance of the double agency or 
be afforded any relief whatever, either in a court of 
law or of equity. 

We now turn to the more specific points made by 
counsel for appellant. 

Appellant’s Contention 

(1) That the court should have left it for the jury to 
determine from the evidence whether or not an agency 
existed between the parties . 

The only fault which we have to find with the cases 
which are cited for appellant in support of this proposi¬ 
tion and which all state well recognized principles of 
law, is that none of them have any application to the 
facts existing in the present case, and that, for the rea¬ 
son that no verdict for the plaintiff could have been 
supported by any evidence in the record, even though 
that question had been left to the jury, and the jury 
had found that Mr. Weller, while agent for the owner, 
had been employed to act, and had accepted the em¬ 
ployment, as agent for the plaintiff. Under the un¬ 
controverted evidence of Mr. Weller’s agency for the 
owner, and the knowledge thereof by the plaintiff, the 
very finding that he accepted an antagonistic employ¬ 
ment from the plaintiff, would have put an end to any 
right of the plaintiff to any relief whatever. 
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Nor can it avail the appellant that its counsel, in 
the discussion of this point, have studiously refrained 
from mentioning the fact that Mr. Weller was 
throughout the transactions in question the owner’s 
agent and that appellant knew it. 

Appellant’s Contention 

(2) That the court below erred in excluding testi¬ 
mony showing payment to appellee by the vendors, 
because 

(a) Appellee was in law appellant’s agent for 
the purpose of purchasing the Jenifer Building; 
and 

(b) If not solely appellant’s agent, appellee 
acted in the capacity of dual agent, and could not 
accept compensation from the vendors without 
appellant’s knowledge. 

The correctness of the court’s action in excluding 
this testimony, and the sound foundation therefor, 
have already been discussed in this brief. 

The two subdivisions of this point in appellant’s 
brief can be discussed together to advantage, and it 
seems entirely unnecessary to consume the time of 
the court in a discussion of the cases cited thereunder 
in appellant’s behalf, in view of the fact that, under 
any proper interpretation of the facts in the record, 
they are entirely inapplicable. 

It will be observed that appellant’s argument is 
based upon the theory or contention that Mr. Weller’s 
agency for the owner ceased entirely with his at¬ 
tempts to procure the cancellation of appellant’s 
lease. This is utterly inconsistent with the facts es- 
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tablished by appellant’s evidence, such as the pay¬ 
ment to Mr. Weller, in response to the letter of June 
8, 1919, of rent for seven months thereafter, that is, 
from June to December, 1919, in which latter month 
the sale to appellant was concluded (Rec. pp. 13,19), 
the further fact that the owner was never known at 
any stage of the transactions in question to appellant, 
whose sole dealing with the owner, to the conclusion 
of the settlement, was through Mr. Weller as the 
owner’s agent, coupled with the further fact of the 
way in which the contracts were signed by Mr. Weller, 
in behalf of the owner, and the fact that they would 
have been absolutely worthless and of no legal effect 
whatever except for Mr. Weller’s continuing agency 
in behalf of the owner. The president and treasurer 
of appellant further testified that “any dealings with 
Mr. Weller were with him as agent of the owner” 
(Rec. p. 18). In the face of these uncontroverted and 
uncontrovertible facts, it is impossible for any rea¬ 
sonable man to reach any conclusion other than that 
Mr. Weller remained the agent for the owner through¬ 
out the entire course of the transactions in question. 
That at once disposes of the whole basis of the argu¬ 
ment in behalf of appellant upon both subdivisions of 
the point in question, since, as Mr. Weller was first 
and throughout the transactions the owner’s agent, 
any employment of him by appellant in antagonism 
to the owner’s interests, placed the appellant in pari 
delicto. 

Nor is it possible, in any reasonable view of the 
evidence, to place Mr. Weller in the light of having 
been free to assume employment for the appellant, 
or of having assumed such employment, or thereafter 
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of having been disloyal to appellant by accepting com¬ 
pensation from the owner of the property. 

Appellant’s counsel seem to realize that the cases 
cited by them are not really in point, for they say, 
on page 30 of their brief: 

“ While we emphatically urge that the prin¬ 
ciples of law announced by this Court are com¬ 
prehensive enough to justify the granting of the 
relief sought by appellant, yet we admit that such 
principles have never been applied to exactly the 
same facts as are presented in the case at bar.” 

Counsel for appellant will search in vain for any 
respectable decision in which the facts are similar to 
those here presented and in which any relief has been 
granted to a party in the position in which appellant 
now finds itself. 

Appellant’s Contention That 
? 

(3) The court below ruled contrary to the law of 
the case. 

Under this heading, counsel for appellant contend 
that, since defendant’s demurrer to the first, second 
and third counts of the declaration was overruled, 
and since appellant offered evidence which, they say, 
tends to establish the facts pleaded in count one of 
the declaration, this action of the lower court in over¬ 
ruling the demurrer stands as the law of the case, 
and that therefore the granting of defendant’s mo¬ 
tion for a directed verdict was contrary to the law 
of the case so established. 

We believe that an examination of the first and 
second counts of the declaration will satisfy this 
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court that the lower court was in error in overruling 
defendant’s demurrer,, but, even if it be assumed that 
the first count, to which appellant now refers, stated 
a good cause of action, it is to be observed that there 
is nowhere in that count any mention of the fact that 
Mr. Weller was agent for the owner of the property. 
The count proceeds entirely upon the theory that he 
was employed by the appellant, received pay from 
appellant for his services, and then, unknown to ap¬ 
pellant, accepted additional compensation from the 
owner of the property. As observed by the trial 
court, when this same point was there urged in behalf 
of appellant (Rec. p. 33), appellant’s argument fails 
because other facts have come into the case, through 
evidence, which were not before the judge who ruled 
upon the demurrer. These facts are that Mr. Weller 
was first and throughout the owner’s agent and that 
appellant knew it when it attempted, if it did attempt, 
to employ him improperly and in fraud of the owner’s 
rights. 

The ruling of the lower court, therefore, upon the 
demurrer, has no bearing upon, and affords no argu¬ 
ment whatever against, the correctness of the ruling 
of the trial justice. 

Appellee’s Second Ground in Support of the Motion for 
a Directed Verdict, Namely, That the Former Ad¬ 
judication Works a Complete Estoppel. 

The former equity suit of R. Harris & Company 
vs. Weller et al., as it appears in the opinion of this 
court, 52 App. D. C. 6-14, has already been referred to 
several times in this brief. The entire record in that 
case was made part of the record in this case on the 
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trial below, without any limitation whatever on the 
purposes for which it might be used (Rec. p. 18), and 
the estoppel resulting therefrom was urged in behalf 
of defendant as a second ground in support of his 
motion for a directed verdict (Rec. p. 35), but for some 
reason, appellant’s counsel did not see fit to include 
it in the record on appeal. 

It is true the trial justice, finding the first ground, 
heretofore discussed, to be entirely sufficient to sup¬ 
port the motion, did not deem it necessary to consider 
the second; but the fact remains that the record below 
contained the evidence upon which that second ground 
was based and urged upon the Court, and that, though 
appellant’s counsel have not seen fit to refer to the 
matter in their brief, there is no basis in the present 
record for denying its sufficiency to support the mo¬ 
tion for a directed verdict. 

Another conclusion inevitably results, and that is 
that the record on appeal does not contain, nor does 
it purport to contain, the substance of all the testi¬ 
mony below, which is essential to such a review of the 
case as is now sought by appellant. Klopfer vs. Dis¬ 
trict of Columbia, 25 App. D. C. 41, 43. 

CONCLUSION 

We respectfully submit that the rulings and judg¬ 
ment of the lower court were correct and that the 
judgment should be affirmed. 

Stanton C. Peelle, 

C. F. It. Ogilby, 

Attorneys for Appellee. 
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R. HARRIS & COMPANY, INC., Appellant, 

VS. 

JOSEPH 1. WELLER, Appellee. 


MOTION TO STRIKE APPELLEE'S BRIEF. 


Now comes the appellant and moves the Court to strike out 
the brief filed by appellee on the grounds that the same con¬ 
tains impertinent and scandalous matter, as follows: 

“Mr. Julius I. Peyser, a member of the local bar 

for twenty-five years, was next sworn in behalf of the 
plaintiff. That Mr. Peyser is a man who is able to 
act in many capacities is clearly disclosed by this 
record. In addition to being secretary and general 


9 

w 


counsel of K. Harris & Company {Rcc., p. 20 ), lie 
owns one-eighth of the stock of the corporation and 
his wife three-eighths, in addition to which he has 
also been the financial and business adviser of the 
company since June, 1915 {Rcc., p. °28). These facts 
would not, of course, have made it improper for Mr. 
Peyser to take the stand as the star witness in behalf 
of the plaintiff, but when, coupled with these facts, we 
have the further fact that he was the senior counsel 
of record for the plaintiff in the proceedings below, 
swore to the affidavit of merit which accompanied the 
declaration, and took an active part in the trial {Rcc., 
pp. -j, 7, 20, 21-20) , the impropriety of the situation 
is one which speaks for itself and requires no further 
statement from us than that of the facts. 

“Entirely aside, however, from the impropriety of 
Mr. Peyser’s acting both as counsel and witness, when 
he was to testify as to matters concerning which the 
plaintiff offered no other testimony whatever, the tes¬ 
timony itself is astounding in more than one par¬ 
ticular. 

“* * * If the testimony had in it one scintilla 

of truth, or even plausibility, it would have been more 
accurate for the witness to say that he had induced or 
bribed Mr. Weller to violate his duty to his principal, 
the owner of the property, and to work against this 
principal, unknown to him, and in the interest of 
K. Harris & Company, in buying the property for 
them. The testimony is so absurd and so completely 
at variance with the other evidence in the case, in¬ 
cluding matters of record, that it needs no denial, 
though it is proper that we should discuss it somewhat 
further.” 

(Appellee’s Brief, pp. 12,13.) 

♦ * * * * * * 



“It thus clearly appears from the witness’ own tes¬ 
timony that, while under the impression that Mr. 
Weller was representing a competitor of R. Harris & 
Company in an effort to buy the Jenifer Building, the 
witness was entirely willing to try to employ, and, as 
he said, did employ (bribe would be as apt a word) 
Mr. Weller to be disloyal to his principal, a supposed 
competitor of R. Harris & Company, and instead 
work for the latter concern” (Appellee’s Brief, pp. 
15,16). 


Law in Support of Motion. 

“We regret that we find ourselves compelled to add 
something further. The printed arguments of the 
plaintiff in error contain many allegations wholly 
aside from the charges made in the complaint and 
bearing reproachfully upon the moral character of 
individuals, which are clearly impertinent and 
scandalous, and unfit to'be submitted to the court. It 
is our duty to keep our records clear and free from 
scandal. The brief of the plaintiff in error will be 
stricken from the files and the writ of error dismissed, 
and it is so ordered.” 

(Green vs. Albert, 137 U. S., 615, 624.) 

“We regret to notice in the brief of appellees’ coun¬ 
sel in No. 1540 aspersions on the conduct of opposing 
counsel. It is not pleasant to be compelled to remind 
counsel that language used in briefs, as well as that 
employed in oral argument, must be respectful” 

(Kneeland vs. Am. Loan & Trust Co. et al., 
138 U. S., 509, 513.) 

In Royal Arcanum vs. Green, 237 U. S., 546, brief was 
stricken from files, approving and following Green vs. Al - 
bert, supra. 


See State vs. Call, 41 Fla., 462; 36 So., 1020, holding terms 
“clastic conscience” and “ingenious skill of an artful dodger” 
are not proper expressions in a brief. 

See note 9, Ann. Cas., 166, following decisions in Pitts¬ 
burgh, Cincinnati, Chicago, and St. Louis Railway Co. vs. 
Muncie and Portland Traction Company, 166 Ind., 466. 

“Complaint is made of certain language in the brief 
of Simmons which is intended to reflect upon Davidge. 
We regret to say that the complaint is well founded. 
There is nothing in the record to support the reproach¬ 
ful allusions. Davidge did nothing but what he be¬ 
lieved, in good faith, he had a right to do under the 
• la>\! * For this he is not subject to criticism. Counsel 

t should understand that language used in briefs or 

oraf argument with respect to opposing party or coun¬ 
sel must be respectful. We are glad to say that in¬ 
fractions of this salutary rule are very rare at our bar. 
The motion to strike the brief is sustained.” 

(Davidge vs. Simmons, 49 App. D. C., 398.) 

Respectfully submitted, 

GEORGE E. EDELIN, 
THEODORE D. PEYSER, 
PHILIP S'. PEYSER, 

Attorneys for Appellant. 
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